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May 6, 2015

Honorable Members, Board of Supervisors
San Luis Obispo County

Room D-430, County Government Center
San Luis Obispo, CA 93408

Re: California Flats Solar, LLC’s Response to The Sierra Club’s Appeal of the Planning
Commission’s April 9, 2015 Decision Relating to the California Flats Solar Project

Dear Honorable Supervisors:

By this letter, California Flats Solar, LLC (“California Flats” or “Applicant”) urges the Board to reject
the appeal by The Sierra Club (“Sierra Club”) of the Planning Commission’s April 9, 2015 decision authorizing
the issuance of a conditional use permit for improvements to a 3.3 mile section of an existing access road and the
construction of two temporary construction staging areas in San Luis Obispo County relating to the California
Flats Solar Project (“Project”). The appeal was filed on April 23, 2015. For the reasons set forth below, the
Applicant requests that the Board reject the appeal, affirm the decisions of the Commission, and take all
appropriate action to approve the relevant portions of the Project within San Luis Obispo County in all respects.

THE CALIFORNIA FLATS SOLAR PROJECT

The Project is a 280-megawatt (“MW”) solar photovoltaic energy project that has been proposed for
development by California Flats, which is a wholly owned subsidiary of First Solar, Inc. (“First Solar”).
California Flats has two Power Purchase Agreements—one with Pacific Gas and Electric Company (“PG&E”),
and one with Apple Corporation—which contemplate that California Flats will construct, own and operate a 280
MW solar energy facility. The Project will significantly contribute to achieving State and federal renewable
energy policies, will combat climate change by offsetting greenhouse gas emissions from fossil fuel-fired power
plants, and will provide hundreds of construction jobs for local residents.

The Project’s solar plant, transmission and associated facilities are located entirely in southeast
Monterey County, and Monterey County served as the Lead Agency for review under the California
Environmental Quality Act (“CEQA”). The Monterey County Board of Supervisors unanimously approved the
Project on February 10, 2015, certified the Final Environmental Impact Report (“Final EIR”), and took related
actions. Because improvements to a 3.3 mile portion of the existing access road and two temporary construction
staging areas for the Project would be located in northeastern San Luis Obispo County, the Project also requires
a conditional use permit from San Luis Obispo County.

Monterey County’s certification of the Final EIR enables San Luis Obispo County (hereinafter, the
“County”), acting as a Responsible Agency, to rely on those portions of the Final EIR applicable to the part of
the Project located in the County to analyze its environmental impacts under CEQA. Cal. Pub. Res. C.

§ 21167.2. As a Responsible Agency, the County must consider the environmental effects associated with the
relevant portion of the access road and temporary staging areas as shown in the Final EIR, and adopt feasible
alternatives or mitigation measures within the County’s authority. CEQA Guidelines Section 15096(f)-(g). In
accordance with these provisions, on April 9, 2015, the Planning Commission considered whether to approve the
relevant portions of the Project over which it has jurisdiction, and issued a unanimous 5-0 decision approving

Page 1 of 7



ATTACHMENT 3

Conditional Use Permit No. DRC2014-00015 (“CUP”) for the relevant portions of the Project based on the Final
EIR, and took related actions. The Sierra Club filed the sole appeal of the Commission’s decision, submitting a
one-page appeal. Below we respond to each of the specific contentions raised in the appeal.

RESPONSE TO ADMINISTRATIVE APPEAL
I The Final EIR’s Analysis of Environmental Impacts Fully Satisfies CEQA’s Requirements.

A. The Final EIR Adequately Addressed Potential Growth-Inducing Impacts As Relevant to
the County’s Approvals.

The Sierra Club asserts that “[t]he Project (including road improvements) has the potential to induce
growth by introducing industrial development and disturbance in a previously pristine area” and that the EIR
“should address the ‘ways in which the proposed project could foster economic or population growth . .. .””
Contrary to the Sierra Club’s assertion, the Final EIR specifically addressed the Project’s potential growth-
inducing impacts, and concluded these impacts would be less than significant after mitigation. This analysis
satisfies CEQA.

CEQA requires an EIR to describe growth-inducing impacts, including the ways in which the project
could foster growth, such as by removal of obstacles to growth. Cal. Pub. Res. Code § 21100(b)(5); CEQA
Guidelines Sections 15126(d) & 15126.2(d). A general analysis is sufficient to satisfy these requirements — an
EIR is not required to provide a detailed analysis of a project’s effects on growth. Napa Citizens for Honest
Gov’t v Napa County Bd. of Supervisors, 91 Cal. App. 4th 342, 369 (2001).

The Final EIR provides an adequate analysis of the Project’s growth-inducing impacts under CEQA.
Final EIR, Section 6.1. First, the Final EIR’s analysis addressed the potential impacts resulting from the
Project’s construction and operational workforce. Final EIR, pp. 6-1 to 6-2. The Final EIR concluded that the
Project’s operational phase would not be growth inducing, and that with the implementation of Mitigation
Measure LT-1, the Project’s construction phase would have a less than significant effect on growth. Final EIR,
pp. 6-2 to 6-3. Relying on the Final EIR, the Commission addressed the potential impacts associated with the
Project’s employment of up to 816 workers during construction, and adopted a mitigation measure to minimize
these potential impacts. CEQA Findings,' pp. 56-57. The Final EIR also addressed the potential impacts
associated with removal of obstacles to growth, including, as relevant to the County’s limited scope of
jurisdiction, access road improvements. Final EIR, p. 6-3. After analyzing the potential impacts, the Final EIR
concluded access road improvements would not increase growth because of the limited nature of the road, which
is a working cattle ranch that solely provides access to the private property within which the Project is located.
The Final EIR appropriately determined that the proposed access road improvements would not increase access
to urban areas that would remove an obstacle to growth or indirectly increase population growth. /d.

Substantial evidence supports these conclusions.

First, as the Final EIR concluded and the Commission found, the Worker Housing Program (MM LT-1)
will minimize potential impacts associated with the temporary increase in the local workforce. The
Commission’s CEQA Findings state that “[t]he influx of up to 816 construction workers could create a
temporary increase in population,” some of which “may elect to temporarily relocate near the project site.”
CEQA Findings, p. 56. The Commission found that while “[t]he area has the capacity to temporarily house this
workforce,” this “would occur at the exclusion of other travelers and seasonal residents” and “many of the
accommodations available, such as recreational campsites, are not designed for long-term temporary residents
and such use would deteriorate or degrade the facilities.” Id. As described in the Commission’s CEQA Findings

! The Commission’s CEQA Findings are attached as Exhibit C to Planning Commission Resolution No. 2015-010.
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on pages 56-57, the Commission found that implementation of the Worker Housing Program would reduce the
potential temporary impact of the increase in workers to a level of insignificance.

Second, the only permanent portion of the Project within the County’s jurisdiction is the improvement to
an existing, private road located entirely on private property and which is currently used in cattle and other
ranching operations on the 72,000 acre Jack Ranch. The Final EIR reasonably concluded that such
improvements to a private road located entirely within the Jack Ranch and servicing only the Project site would
not induce population growth or remove obstacles to growth. Final EIR, p. 6-3. Moreover, contrary to the Sierra
Club’s assertions, improvements to an existing road will not introduce growth to a “previously pristine” area, as
the Jack Ranch has been a working cattle ranch with portions of the property previously dryland farmed for
decades.

In sum, the Final EIR adequately addressed the Project’s potential growth-inducing impacts and the
Commission properly concluded that impacts were less than significant after implementation of the mitigation
measure required by the Conditions of Approval.

B. The Final EIR Adequately Addressed Potential Impacts to Biological Resources Associated
with the County’s Approvals.

1. The Final EIR adequately analyzed the potential impacts to wildlife movement
corridors associated with the access road and temporary staging areas.

The Sierra Club next asserts that “[t]he County should determine to what extent the road will be an
impediment to wildlife corridors....” In fact, the Final EIR fully analyzed this issue. Moreover, the Final EIR
properly concluded that the Project mitigates any potential impacts to biological resources associated with the
County’s approvals to less than significant levels.

The Final EIR contains a thorough analysis of the Project’s impacts on wildlife movement corridors for
potentially affected species. Final EIR, Section 4.4, pp. 78-81, 181-84 & 193. This analysis included the study
of an approximately 698-acre area around the access road, and the Final EIR’s analysis specifically addresses the
access road’s potential impacts on wildlife movement corridors. In addition, the analysis of wildlife movement
corridor impacts was based on a number of scientific sources, including the CDFW BIOS website (CDFW,
2014x) California Essential Habitat Connectivity Project: A Strategy for Conserving Connected California
(Spencer et al., 2010) and Penrod et al. (2010), Recovery Plan for Upland Species of the San Joaquin Valley
California (USFWS, 1998) and five-year review (USFWS, 2007), that analyzed how the Cholame Valley and
Carrizo Plain provide habitat and movement opportunities for wildlife. Based on this analysis, the Final EIR
concluded that the impact on tule elk was insignificant, and that the impact on movement corridors for the kit fox
and pronghorn antelope would be significant but mitigable. The Final EIR concluded that there was no
compelling evidence that the Project site itself serves as a distinct habitat linkage between known kit fox
populations (core or satellite), or functions as a critical movement corridor that would be significantly disrupted
by project development.

Accordingly, the Final EIR identifies a number of biological resource mitigation measures that will be
implemented, such as preconstruction surveys for kit fox, the installation of kit fox-friendly fencing for Project-
related enclosures, den avoidance measures, and the acquisition of compensatory mitigation lands, that would
reduce impacts to the kit fox movement corridor to less than significant levels. Final EIR, Section 4.4, pp. 121-
22, 126-33, 187. Similarly, the Final EIR identifies a number of mitigation measures that will reduce the
Project’s impact on pronghorn antelope to less than significant, including the implementation of pronghorn-
friendly fencing for Project-related enclosures, and pronghorn calving ground avoidance and minimization
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measures. Final EIR, pp. 4.4-187 to 188. These mitigation measures are incorporated into the County’s
Conditions of Approval for the Project. COA,? pp. 15-20, 23-24, 47-48.

2. The Record shows the access road will not be fenced and, therefore, will not impede
wildlife movement.

The Sierra Club states “[t]he County should determine . . . if [the road] will it [sic] be fenced.” Contrary
to the Sierra Club’s confusion, the Final EIR on which the County relies clearly states that the access road will
not be fenced. Final EIR, p. 4.4-184 (“no new fencing would be installed along the Access Road...”). The
County Staff Report upon which the Commission relied also specifically notes that the access road will not be
fenced. Staff Report for April 9, 2015 Meeting, pp. 3 & 5. Furthermore, the proposed improvements to the
access road will not create a new impediment to wildlife movement, as the access road already exists and
currently serves the Jack Ranch; the Applicant seeks only to make improvements to the road to provide safe and
adequate access to the Project site.

3. Providing funds for conservation easements is appropriate and adequate
mitigation of species impacts.

The Final EIR contains a suite of mitigation measures for impacts to biological resources, including the
acquisition of off-site lands that contain obligatory requirements and well-defined performance standards, as
required under CEQA. Nonetheless, the Sierra Club asserts that the Applicant “should provide the conservation
easements” referenced in mitigation measure B-1(a) rather than be allowed the option of funding the acquisition
of the conservation easements. The Sierra Club states, without any justification, citation or further explanation,
that providing funds for acquisition rather than the conservation easements themselves is insufficient, even
though either means would lead to the exact same end. The Sierra Club is incorrect — funding the acquisition of
conservation easements is entirely appropriate and satisfies CEQA’s requirements.

CEQA does not dictate the method or means of mitigation. See CEQA Guidelines Section 15370
(defining “mitigation” broadly). CEQA only requires that mitigation of significant impacts be based on
substantial evidence in the record and that the means of mitigation be deemed feasible. CEQA Guidelines
Section 15126.4(a); Save Panoche Valley v. San Benito County, 217 Cal. App. 4th 503, 526 (2013).

Here, the Final EIR concluded that impacts to biological resources could be reduced to less than
significant levels through the acquisition of conservation easements, whether the Applicant obtains the
easements directly or funds their acquisition by a third party. Further, the Commission exercised its discretion to
determine that this measure constituted appropriate mitigation and adopted it as one of the conditions of approval
for the Project. CEQA Findings, pp. 11-13; COA, pp. 8-10. The Sierra Club points to no authority or
justification for why funding the acquisition of conservation easements is inadequate or improper; rather, it
simply appears to be the Sierra Club’s preference.

The relevant mitigation measure also provides specific performance standards and other requirements
that ensure the required mitigation is effective and enforceable. The Final EIR (and the Commission’s
Conditions of Approval adopting this mitigation measure) thoroughly explained how the off-site compensation
for the impacts to biological resources would be accomplished and included numerous criteria for the lands to be
acquired and their management in mitigation measure B-1(a). In particular, in the event the Applicant chooses
to fund rather than directly acquire the conservation easements, the mitigation measure imposes additional
requirements to ensure the conservation easement holder is properly qualified:

2 The Commission’s Conditions of Approval (“COA”) are attached as Exhibit B to Planning Commission Resolution No.
2015-010
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The applicant shall either provide conservation easements or provide funds for
the acquisition of such easements to a qualified easement holder as defined
below. The CDFW and organizations approved by CDFW that meet the criteria
below may be considered qualified easement holders for those species for which
the CDFW has regulatory authority. To qualify as a “qualified easement
holder” a private land trust must at a minimum have:

1. Substantial experience managing conservation easements that are created
to meet mitigation requirements for impacts to special-status species;

2. Adopted the Land Trust Alliance's Standards and Practices; and

3. A stewardship endowment fund to pay for its perpetual stewardship
obligations.

Other specific conditions for qualified easement holders may be outlined in
incidental take permits that could be issued by CDFW and USFWS for this
project.

The County shall determine whether a proposed easement holder meets these
requirements. . . .

CEQA does not require more. Indeed, California courts routinely approve of mitigation accomplished through
the provision of fees. See, e.g., Save Our Peninsula Comm. v. Monterey County Bd. of Supervisors, 87 Cal. App.
4th 99, 141 (2001).

In sum, the Final EIR and the County’s Conditions of Approval provide for the mitigation of impacts to
biological resources based on the County’s informed view of how and when such mitigation would occur,
including the Final EIR. That is all that CEQA requires be done and is fully satisfied in this instance.

4. Wetland habitat is adequately mitigated.

The Sierra Club asserts the ratios for compensatory mitigation of wetland habitat determined by the
Final EIR and incorporated in the County’s Conditions of Approval are inadequate. The Sierra Club’s assertion
is incorrect and unsubstantiated, and should be rejected.

Wetland features comprise a small portion of the Project. In particular, the access road includes: 0.02
acres of ephemeral stream habitat; 0.01 acres of seasonal wetlands; and 0.02 acres of perennial marsh. Final
EIR, pp. 4.4-34 to 36. No intermittent streams or perennial streams occur within the access road. Final EIR, pp.
4.4-34 to 35. Two perennially flooded ponds occur near but outside of the access road and will therefore not be
impacted. Final EIR, p. 4.4-35. The Final EIR identifies potential impacts to this and other wetland habitat in
the Project site and concludes that the impacts are potentially significant but mitigable. Final EIR, Section 4.4,
pp. 173-180. Accordingly, the Final EIR requires wetland habitat mitigation measures to compensate for
permanent impacts to wetland habitat. The Commission adopted the compensatory mitigation measure, as well
as other mitigation measures that reduce the Project’s impacts on wetland habitat. COA, pp. 42-47.

Substantial evidence in the record shows that potential impacts to wetland habitat will be mitigated to
less than significant levels. Final EIR, Section 4.4, pp. 175-180. Mitigation measures include wetland
avoidance and minimization measures (Mitigation Measure B-3(a)), a Habitat Restoration and Revegetation Plan
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(Mitigation Measure B-2(b)), and habitat mitigation (Mitigation Measure B-3(d)), among others. Final EIR,
Section 4.4, pp. 175-180. Under the wetland habitat mitigation measure, all permanently impacted wetlands will
be mitigated at a ratio between 1:1 and 2:1. Section 4.4, pp. 177-180. Temporary impacts will be mitigated
through onsite restoration under mitigation measure B-2(b) as well as through compensatory habitat mitigation
depending on the duration of the temporary impacts. For example, if temporarily impacted wetlands are not
restored prior to the next rainy season, then they must be mitigated at a ratio of 0.5:1; if these areas are
unrestored for more than two rainy seasons, then they must be mitigated at a 1:1 ratio. Varying ratios depending
on the nature of the impact and its duration is appropriate because “[m]itigation measures must be roughly
proportional to the impacts caused by the project.” See Environmental Council of Sacramento v. City of
Sacramento, 142 Cal. App. 4th 1018, 1039-40 (2006) (upholding 0.5:1.0 mitigation ratio under CEQA); CEQA
Guidelines Section 15126.4(a)(4)(B).

The Sierra Club does not dispute the conclusion in the Final EIR that impacts to wetland habitat were
reduced to less than significant levels based on these mitigation measures. Rather, the Sierra Club asserts the
County should impose increased mitigation ratios. CEQA, however, does not dictate the method or means of
mitigation. CEQA only requires that mitigation of significant impacts be based on substantial evidence in the
record and that the means of mitigation be deemed feasible. CEQA Guidelines Section 15126.4(a). There is no
statutory requirement for affected habitat to be compensated at any particular ratio of preserved habitat to
affected habitat. Nor is there currently a standard mitigation ratio applicable to wetland habitat across the State
or even the County. The ratios set forth in the Final EIR and Conditions of Approval are appropriate given the
magnitude of the Project’s potential temporary and permanent impacts to wetlands and would ensure no net loss
of wetlands.

C. The Final EIR Adequately Addressed Hydrology Impacts Associated with the Access
Road.

The Sierra Club asserts “[t]he County should determine to what extent the [access] road . . . will impact
the natural flow of water.” Contrary to the Sierra Club’s suggestion, this potential impact was fully analyzed in
the Final EIR. Specifically, the Final EIR analyzed the potential hydrology impacts associated with the access
road, including the potential for the access road improvements to alter existing drainage patterns. Final EIR,
Section 4.9 (see especially pp. 4.9-6, 4.9-7, 4.9-15, 4.9-23). The Final EIR’s analysis was based on the
Preliminary Drainage Report prepared for the project by RBF Consulting, Inc. (August 2013), which described
the site’s existing drainage characteristics and included preliminary modeling, and an Addendum to the
Preliminary Drainage Report prepared by the Wallace Group (February 2014), which provides a description of
watersheds and maps the watersheds that drain across the existing access road. Based on this analysis, the Final
EIR concluded that hydrology impacts related to alteration of existing drainage patterns would be less than
significant, and, therefore, no mitigation is required.

Separately from its analysis of hydrology impacts, the Final EIR also analyzed the impacts of the
improvements to the access road on streams, including alterations of natural flow patterns and capacity. The
Final EIR concluded that the access road improvements had the potential to significantly impact biological
resources by modifying streams, and thus the Final EIR required implementation of a stream channel avoidance
and minimization measure (MM B-2(¥)).

Relying on the Final EIR, the Commission found that although the Project would alter the existing
drainage pattern, “[c]lompliance with recommendations in the design-level drainage analysis and existing
regulations would result in impacts related to increased erosion downstream that are less than significant.”
CEQA Findings, p. 5. The Commission also required implementation of the stream channel avoidance and
minimization measure as a condition of approval. As incorporated into the Conditions of Approval adopted by
the Commission, this mitigation measure requires that all improvements to the access road and related activities
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“be designed to minimize alterations to natural flow patterns and capacity, consistent with the design-level
drainage analysis” and that “rerouted drainages shall be assessed by a qualified geomorphologist or hydrologist
to ensure that drainage patterns downstream of the rerouted reach shall not be affected. Where present, cobble
substrates within the reaches of streams to be rerouted shall be collected and replaced within the rerouted
reaches.” COA, p. 41.

In sum, the Final EIR and the Commission adequately addressed whether the access road improvements
might alter existing drainage patterns or stream flows.

1I. Conclusion

As discussed above, the Final EIR thoroughly analyzed the Project’s environmental impacts, and the
administrative record fully supports the decision to approve the CUP based on the Final EIR, CEQA Findings,
and Conditions of Approval. Therefore, the Sierra Club’s appeal of the Commission’s decision should be
denied, and the Board should affirm the Commission’s decisions approving the relevant portions of the Project
within the County.

Sincerely,

Koryn Kendall
Manager, Project Development

cc: Beth Deane, First Solar, Inc.
Tim Carmel, Carmel & Naccasha LLP
David Lazerwitz, Farella Braun + Martel LLP
Tyler Potter, Denise Duffy & Associates, Inc.
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