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J. H. EDWARDS COMPANY
A REAL PROPERTY CONCERN
Specializing in Water Neutral Development

San Luis Obispo County Board of Supervisors
County Government Center,

San Luis Obispo, CA 93408

Debbie Arnold, Chairman of the Board

June 9, 2015
RE: San Luis Obispo County Tourism Marketing District/Public Hearing June 10, 2015
Hon. Board Chair and Supervisors,

As you are aware, my firm represents several vacation rental management
companies on the North Coast. As requested on March 31, I again, respectfully request
your board remove Residential Vacation Rentals from the proposed San Luis Obispo
County Tourism Marketing District (TMD).

The purpose of the hearing on June 10, 2015 is to approve a resolution establishing
the TMD. This will allow the collection of assessments from contributing businesses
beginning on July 1, 2015. The Board of Supervisors may consider the exclusion of one or
more lodging types from inclusion in the TMD on June 10th.

The formation of the TMD was initiated by a petition from large hotel and motel
interests primarily in the City of Pismo Beach. The TMD was crafted by and for these
interests. The formation of the TMD is subject to a protest vote of the assessed lodging
businesses. Since Residential Vacation Rentals comprise a small percentage of total
transient occupancy tax (TOT) paid, it is impossible to overcome the TOT weighted voting
process dominated by hotels and motels.

The proponents of the TMD are joined by the county of San Luis Obispo and the
seven incorporated cities that have cooperated in the formation of this TMD with the “so
called” non-profit VisitSloCo. Upon formation of the TMD, the County and cities will no
longer have to fund VisitSloCo as they do presently under the County Business and
Improvement District/Tourism and Business Improvement District (CBID/TBID). Vacation
rentals in the unincorporated area currently belong to the CBID and pay 2% of gross
revenues.

Lodging by the Numbers
e There are presently 1,052 lodging businesses in San Luis Obispo County (excluding
cities).
e There are presently 928 Residential Vacation Rentals in the unincorporated area of
SLO Co.
e The current Transient Occupancy Tax in the unincorporated area is 9% plus 2% for
the CBID/TBID.
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J. H. EDWARDS COMPANY
A REAL PROPERTY CONCERN
Specializing in Water Neutral Development

e There are presently approximately 9,700 hotel and motel rooms in SLO Co.

e Grosslodging revenues for 2013 in SLO Co. including cities was $231,560,000.

e Residential Vacation Rentals comprise less than 10% of gross lodging revenues.

e Over 95% of vacation rentals in SLO Co. are in the unincorporated area. Note, the
City of San Luis Obispo does not allow residential vacation rentals currently, only
homestays.

e Over 90% of Residential Vacation Rentals are in the Coastal Zone of the
unincorporated area of the county.

e Approximately 75% of all hotels and motels in the county are located in the cities.

e The average hotel/motel stay per booking is just under 2 nights.

e The average Residential Vacation Rental stay per booking is approximately 5.0
nights.

e The maximum practical occupancy for residential vacation rentals, given the CZLUO
stay limitation, is 65%.

e Current average hotel/motel occupancies in SLO Co. are approximately 60%.

e Successful hotels and motels achieve an average occupancy of 80% or greater.

Residential Vacation Rentals are Unique

Residential Vacation Rentals are unlike and unique from other forms of lodging as
contemplated by the TMD. Each residential vacation rental is a small business and follows
a substantially different business model than hotels, motels, bed & breakfasts (B&B),
homestays or RV campgrounds. Residential Vacation Rentals offer a different visitor-
serving experience and frequently accommodate families. As such, there is a distinct
seasonality to vacation rental tenancies largely being a function of school schedules and the
availability of children to vacation with their parents. This situation greatly limits
opportunities for bookings for the period between mid-August and mid-June of the
following year for families, which are a main-stay of the vacation rental business.

The Coastal Zone Land Use Ordinance (CZLUO) guides the operation of the various
lodging forms in a portion of the unincorporated area of San Luis Obispo County. Section
23.08.165 addresses Residential Vacation Rentals. 23.08.264 speaks to hotels and motels,
23.08.261 for B&B’s and 23.08.065 is for homestays.

Section 23.08.165 (d) Vacation Rental Tenancy states “rental of a residence shall not
exceed four individual tenancies per calendar month.” No other lodging category has such
a limitation on number of stays. Because of this limitation, overall occupancies for
residential vacation rentals are severely restricted. This was crafted into the ordinance to
help ensure that residential vacation rentals function like typical single-family homes, as
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J. H. EDWARDS COMPANY
A REAL PROPERTY CONCERN
Specializing in Water Neutral Development

opposed to hotel/motel scenario with considerable turnover. There is no such stay
limitation on any other lodging forms thus distinguishing Residential Vacation Rentals. It
appears VisitSloCo failed to analyze and incorporate occupancy data from Residential
Vacation Rentals in their supporting documentation to justify the need and purpose of
forming the proposed TMD. As an example, the maximum potential occupancy for vacation
rentals is approximately 65 percent. On the other hand, hotels and motels have
considerable excess capacity. Presently, the average occupancy rate for hotels and motels
in San Luis Obispo County hovers at around 60%. Inclusion in the TMD may have the effect
of increasing their occupancy and resulting revenues. These businesses have excess
capacity that may be consumed by the marketplace as a result of additional marketing and
branding. There is a clear Special Benefit to these lodging types. There is no Special
Benefit from the TMD for Residential Vacation Rentals.

Additional Limitations

Residential Vacation Rentals are further limited with occupancy limitations as
provided below:

Section 23.08.165 (e) Number of occupants allowed. The maximum number of
occupants allowed in an individual residential vacation rental shall not exceed the number
of occupants that can be accommodated consistent with the on-site parking requirement
set forth in subsection i hereof, and shall not exceed two persons per bedroom plus two
additional persons. The Zoning Clearance shall specify the maximum number of occupants
allowed in each individual vacation rental.

This is another demonstration of limited or no excess capacity to sell in the
marketplace. This is contrary to the express goals of the TMD to increase revenues through
additional “room night sales” and “heads in beds”.

No Special Benefit for Vacation Rentals

The formation of the TMD is founded in the Property and Business Improvement
District Law of 1994 (Streets and Highways Code Section 36660 et seq). Inclusion of any
lodging type in the TMD must confer or include a demonstration of a Special Benefit upon
the real property or business. The Management District Plan (Plan) dated July 30, 2014 and
amended February 10, 2015 is intended to be the basis for the formation of the TMD and
the respective business assessments. On page 9 of 68 pages in the Plan provides under
paragraph B. Determination of Specific Benefit, it includes three brief paragraphs that
clearly fail to characterize or describe any specific or special benefit that may be conferred
upon Residential Vacation Rentals from inclusion in the TMD. The required analysis must
first determine a “Special Benefit” and then quantify the proportional benefit as compared
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J. H. EDWARDS COMPANY
A REAL PROPERTY CONCERN
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to other lodging types such as hotels and motels. It is not enough for the benefits to a given
lodging type to be indirect, collateral, spillover or spin-off. It is not sufficient under the law
to knowingly include a lodging type in an assessment district that may only derive a
general benefit from the formation of such a district. The fact that the proposed TMD is
business based and not property based; does not obviate the need to perform the analysis
demonstrating a special or specific benefit and its comparative proportionality.

On page 4 of 68 pages of the Plan, it states, “The bottom-line purpose of the
proposed SLOCTMD is two-fold: to put more heads in beds, and to increase the average
daily rate charged for those beds. To that end, the programs to be funded by the SLOCTMD
will have two specific goals: to increase demand for and revenue from room night sales,
and to increase awareness of San Luis Obispo County as an overnight destination (which
increased awareness will ultimately lead to further room night sales and revenue). The
district will also work to increase the average stay-length; thereby increasing room night
sales.”

A Special Benefit may be conferred upon a lodging type if the TMD has the actual
effect of increasing demand “more heads in beds” and resulting increases in revenues.
Indirect or collateral benefits do not meet the standard of a Special Benefit under the
Streets and Highways Code.

Given the stay limitations for residential vacation rentals, as contained in the
CZLUQ, there is limited, if any, potential for such a “more heads in beds” result if included
in the TMD. To underscore this example, an oceanfront vacation rental in Cayucos was
occupied only 63% of the time from January through December of 2014. This is a direct
result of the stay limitation of four (4) bookings per calendar month in the CZLUO for
residential vacation rentals. Therefore there is limited, if any excess capacity for vacation
rentals in contrast to other forms of lodging, principally hotels and motels.

Also, it is not realistic to extend the average stay for Residential Vacation Rentals
because they are presently at, or near the maximum. For instance, substantial evidence
documenting this fact is presented below:

Cayucos Vacation Rentals Inc. accounting data indicates average day stay 2015 to date: 5.4
2014: 5.11

2013: 5.06

2012: 4.96

2012 to 2014 = 5.04

Data also collected over a 10 year average (2005 to 2014) and the average days stay =
4.95
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This was calculated by using total guest bookings and owner guest bookings. Owner'
bookings 30+ day stays and work orders were excluded.

Applicability of Section 36632

(a) The assessments levied on real property pursuant to this part shall be
levied on the basis of the estimated benefit to the real property within the
property and business improvement district. The city council may classify
properties for purposes of determining the benefit to property of the
improvements and activities provided pursuant to this part.

(b) Assessments levied on businesses pursuant to this part shall be levied on
the basis of the estimated benefit to the businesses within the property and
business improvement district. The city council may classify businesses for
purposes of determining the benefit to the businesses of the improvements and
activities provided pursuant to this part.

(c) Properties zoned solely for residential use, or that are zoned for
agricultural use, are conclusively presumed not to benefit from the
improvements and service funded through these assessments, and shall not be
subject to any assessment pursuant to this part.

By definition, Residential Vacation Rentals occur on properties zoned solely for
residential use. There is some question about the applicability of Section 36632 to the
formation of the proposed TMD. Subsection (c) appears to apply to both real property
based assessments under Subsection (a) and business based assessments as provided for
in Subsection (b). Given the proposed TMD is business based, Section 36632 (c)
establishes a conclusive presumption that Residential Vacation Rentals will not benefit
“through these assessments.” Since Subsection (c) applies to “any assessment”, it appears
to apply to the instant case. As such, Residential Vacation Rentals are conclusively
presumed not to benefit from inclusion in the proposed TMD.

Your board may consider a finding of fact that based on substantial evidence would
distinguish residential vacation rentals from other lodging types. In doing so, I respectfully
request your board exclude or “carve out” all residential vacation rentals from the
proposed TMD assessment.

County/Cities Bias

There appears to be a bias in favor of forming the TMD by the county and the cities.
It is understood VisitSloCo will run out of funding at the end of FY 2014-15. The TMD has
been “fast tracked” to provide continuous funding for VisitSloCo. Additionally, the
formation of the TMD relives the County of its annual CBID contribution and the cities of
their annual TBID contribution. For example, the county has contributed $325,854
annually for the last three fiscal years (CBID). Cities have contributed an average of 10,000
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per year for over ten years (TBID). Clearly there is a financial incentive for the county and
the cities to support the formation of the TMD.

Advisory Council’s

At their regular meeting of June 3, 2015, the Cayucos Community Advisory Council
(CCAC) votes 10-2 to recommend exclusion of Residential Vacation Rental’s and B & B’s if
the TMD is approved. The CCAC had a very thorough discussion of the issues surrounding
the TMD. The hotels were represented and made a presentation. Supervisor Gibson was
also in attendance. Itis unclear if other advisory councils have taken a position on the
formation of the TMD.

Conclusions

On February 10, 2015, Resolution No. 2015-43 declares the Board of Supervisors
intention to levy an assessment on lodging businesses within the district beginning in fiscal
year 2015-16. Under Section 3. the Board finds that the Plan satisfies all requirements of
Streets and Highways code 36632. This is incorrect and the findings are flawed in light of
the substantial evidence provided regarding Residential Vacation Rentals.

As residential businesses, vacation rentals are governed by County Ordinance and
would not be in business if not for the land use authorization required. The application of a
business based TMD is misplaced and would be more appropriately a property based
assessment which requires the preparation of an Engineers Report which details the
specific and relative benefits for assessed properties.

To compound the disadvantage the TMD places on Residential Vacation Rental’s is
the growing number of illegal or “underground” vacation rentals. This fact is highlighted in
the San Luis Obispo County Grand Jury report submitted 5/12/15, which is hereby
incorporated by reference into the administrative record. The Grand Jury report estimates
“as many as 425 unlicensed rentals”. The addition of 1% as a result of the TMD would
likely provide a further incentive or inducement for individuals to operate illegal vacation
rentals. Moreover, additional losses in TOT revenue to the county would be significant.

On a procedural note, it has been particularly difficult and problematic for
residential vacation rental small businesses to protest the inclusion of residential vacation
rentals in the TMD. Vacation rental managers represent multiple individual units, yet in
some cases were advised only the owner could cast a vote of protest. Other vacation rental
managers were told they could vote on behalf of their individual owner/clients. This has
created considerable confusion among managers and owners.
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Therefore, I respectfully submit there is a “bright line” of distinction between
residential vacation rentals and other forms of lodging in San Luis Obispo County. The
applicable law places the burden of proof regarding specific or special benefit on the hotel
interests and VisitSloCo. Instead of attempting to demonstrate the Special Benefit to
Residential Vacation Rentals, the proponents have minimized and marginalized the legal
standard. On the other hand, Residential Vacation Rentals, by virtue of the stay limitations
imposed upon vacation rentals and other unique characteristics of this industry, have
provided substantial evidence which clearly demonstrates this lodging type has limited or
no excess capacity to capture. In fact, Section 36632(c) establishes a conclusive
presumption that there is no special benefit for Residential Vacation Rental and
consequently should be excluded from the TMD.

Please exclude Residential Vacation Rentals from the proposed TMD based on the
substantial provided herein.

Please feel free to contact me with any questions you may have.

Sincerely,

\
\‘\
V\\ -

Jeff Edwards

Cc:

Ryan Cogdill, Howard Jarvis Taxpayers Association

Eric Benink, Esq. Crause, Kalfayan, Benink & Slavens, LLP

Katcho Achadjian, Assemblymember, 35t Assembly District
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