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August 20, 2014 

 

Mr. Murray Wilson 

Department of Planning and Building 

County of San Luis Obispo 

976 Osos St., Rm. 300 

San Luis Obispo, CA 93408 

 

Ms. Whitney McDonald, Esq. 

Office of the County Counsel 

County of San Luis Obispo 

1055 Monterey St., Suite D320 

San Luis Obispo, CA 93408 

 

Re: Whale Rock Quarry - Determination of the Scope of Established Vested Mining Rights 

(CA Mine ID # 91-040-0010), 1424 Old Creek Road, Cayucos 

 Negranti & Sons - Operator 

 

Dear Mr. Wilson and Ms. McDonald:  

 

Thank you for meeting with me recently to discuss the Whale Rock Quarry vested rights matter.  

As we discussed, Negranti & Sons (“Negranti”) and the County will exchange legal authorities and 

evidence periodically leading up to the next Board hearing on this matter, which is presently scheduled 

for October 21, 2014.   

 

The questions at issue can be generally grouped into three categories: (1) the level of production 

at the Quarry permissible under its vested mining rights; (2) the geographic extent of vested mining rights 

on the Quarry parcel; and (3) the type of equipment that may be utilized under the Quarry vested mining 

rights.  Enclosed please find legal authorities and evidence related to the Quarry’s production level under 

its vested mining rights.  We will transmit materials relevant to the other issues as we prepare them.  Of 

course, all of the enclosed materials are intended to be included in the administrative record for this 

matter. 

 

 Thank you again for your attention to this matter.  I look forward to discussing these materials 

with you soon.  If you have any questions or comments in the meantime, please do not hesitate to contact 

me at bjohnson@hthjlaw.com or (916) 706-2098.   

 

Very truly yours, 

HARRISON TEMBLADOR HUNGERFORD & JOHNSON, LLP 

 

 

 

By 

Bradley B. Johnson 

 

cc: Ellen Carroll, Department of Planning and Building 

 [Board of Supervisors] 
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S A C R A M E N T O ,  C A  9 5 8 1 4  
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WHALE ROCK QUARRY  August 20, 2014 
Vested Mining Rights Determination 
Production Level – Authorities and Evidence 
 

 

Staff Proposal: Restrict production to 8,000 cubic yards (approximately 12,000 tons) of material per year.  
(June 17, 2014 Staff Report, p. 15 [“Vested Rights associated with the Maximum Annual 

Production shall be limited to the 8,000 cubic yards per year”].) 
 
Legal Standard: The California Supreme Court has established the bright-line rule that a vested mine 

is entitled to increase production to serve market demand.  No arbitrary production 
limit may be imposed.  Allowed production is not determined by evidence of “intent” at the 
time the Quarry became vested.  However, if production at the Quarry “immediately” and 
“substantially” exceeds production in prior years, this may constitute an “impermissible 
intensification” of the vested right, which the County may seek to restrict at the time such 
increased production occurs. 

  Supreme Court: “[T]he general rule appears to be that an increase in business volume 
alone is not an expansion of a non-conforming use . . ..”  (Hansen Bros. Enterprises v. 
Board of Supervisors (1996) 12 Cal.4th 533, 573.) 

  Supreme Court: “[W]here increased population creates an increased demand for the 
aggregate used in road construction, an increase in production to meet that demand 
would not be construed as an enlargement or intensification of the use.” (Hansen Bros. 
Enterprises v. Board of Supervisors (1996) 12 Cal.4th 533, 573.) 

 

 State Mining and Geology Board: No arbitrary production limit can be imposed on a 
vested mining right:  

 

[T]he vested right should be recognized without production limit because there is 
no basis in law or regulation for us to impose such a limit, and really no feasible 
way to implement it.  . . . [T]he market is not being grown or changed by the 
behavior of the operators that are supplying it, and so I don’t – I don’t see where 
what they are doing is an unnatural act in selling gravel to anyone who will buy it.  
And so really in this case the  -- Mr. Franklin said if our limit is you can sell as 
much as you can, that’s basically what I’m saying, is I think this is something that 
has to be left to market forces and I think it is untenable to have a vested right and 
try to impose a limit. (Special Public Hearing to Determine Vested Rights For 
Western Aggregates, LLC (February 11, 2010), p. 65, ln. 19-22; p. 69, ln. 4-13.)  
 

The State Mining and Geology Board voted to impose no “limitations or restrictions on 
annual production associated with the granting of vested rights . . ..”  (Special Public 
Hearing to Determine Vested Rights For Western Aggregates, LLC (February 11, 
2010), p. 72, ln. 22-25; p. 73.) 
  State Mining and Geology Board: “Hansen approved of courts in other jurisdictions 
finding no impermissible intensification in response to “increased demand”, i.e., not 
based on population growth only, but instead, general increases in demand.”  (State 
Mining and Geology Board, Executive Officer’s Report, February 11, 2010, p. 12.) 
  Legal Treatise: “The general rule is that an increase in volume of business alone is 
not an expansion of a nonconforming use.  Even a great increase does not work a 
prohibited change.”  (8A McQuillin Municipal Corporations, § 25.207 Enlargement or 
extension of use – Increase in volume of business or use.  (3rd Ed.).) 

  Legal Treatise: “Generally speaking, the rule forbidding the enlargement or extension 
of a nonconforming use does not prevent an increase in the amount of use within the 
same area, so that a nonconforming use may be not only continued but also increased 
in volume and intensity.  A nonconforming use is not limited to the precise magnitude 

Page 3 of 25



Page 2 of 3 

 

thereof which existed at the date of the ordinance, but may be increased by natural 
expansion, and a nonconforming use is not unlawfully enlarged or extended although 
the number of employees has almost doubled.  The natural growth of a business or an 
increase in the amount of business done is not a change from the nonconforming use 
permitted by the zoning ordinances.”  (101A C.J.S. Zoning & Land Planning (2009), 
V.E.2.b.(1), § 193, pp. 955-956 (citing Union Quarries, Inc. v. Board or County 
Comm’rs (1970) 206 Kan. 268, 276 [cited in Hansen at p. 573].) 

 

 Supreme Court: “Unless Hansen Brothers proposes immediate removal of quantities 
of rock which substantially exceed the amount of aggregate materials extracted in past 
years, there is no impermissible intensification of use.”  (Hansen Bros. Enterprises v. 
Board of Supervisors (1996) 12 Cal.4th 533, 575.) 

  Supreme Court: “Impermissible intensification of a nonconforming use is more 
appropriately addressed at such time as increased production actually occurs. . . . 
When it appears that a nonconforming use is being expanded, the county may order 
the operator to restrict the operation to its former level, and seek and injunction of the 
owner does not obey.”  (Hansen Bros. Enterprises v. Board of Supervisors (1996) 12 
Cal.4th 533, 573.) 

 
Facts in the Record: Quarry production has increased naturally and gradually in response to market demand. 
  California Geological Survey:  According to the California Geological Survey 

(“CGS”), one way to gauge mine production relative to market demand is as a function 
of population growth.  CGS estimates that Californians consume about 5.7 tons of 
aggregate per person, per year.  (Map Sheet 52: Aggregate Sustainability in California, 
California Geological Survey, 2012, p. 20 [“Demand for aggregate is expected to 
increase as the state’s population continues to grow. . . .”.) 
  United States Census Bureau: San Luis Obispo County’s population has increased 
from 106,403 to 274,804 between 1970 and 2013. 

 
Production at the Quarry has averaged 45,175 tons annually over the past 20 years. (See 
also June 17, 2014 Staff Report, pp. 14-15.)  Quarry production has been a natural and 
gradual response to market demand as illustrated by population growth. 

 
Table 1. County Population v. Quarry Production 
(Presented at June 17, 2014 Board Hearing) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Population 

Production
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 County Inventory of Mines: Production at the Quarry in 1979 was 3,000 cubic yards, 
with “more of same” anticipated.  (Attachment 1.) 
  Quarry Reclamation Plan: “(12) Yield (In Tons or Cu.Yds./Year): 8,000 cu. yds.”  
(Attachment 2 [excerpt].) 

 

 County Instructions for Completing the Reclamation Plan Form: “12. Yield – Tons 
or Cubic Yards/Year: The average annual production (for each mineral mined) 
expected over the next 5 years.  Indicate ‘Tons’ or ‘Cu. Yds.’”  (Attachment 3 
[excerpt].) 

 

 County Correspondence to Mine Operators, Dated April 13, 1979: A reclamation 
plan “will provide for the reclaiming of all lands mined or otherwise disturbed by mining” 
. . .  Finally, we would appreciate your cooperation in completing the ‘Inventory of 
Mines’ questionnaire which is also enclosed, and returning it to us immediately in the 
envelope provided.  The information requested is general in nature and figures may be 
approximated.”  (Attachment 4 [excerpt].) 

 

 Neighbor Correspondence: The Quarry’s closest neighbors all support its continued 
operation.  (Attachment 5.) 

 
Conclusions: Staff’s proposal to restrict vested production at the Whale Rock Quarry is prohibited 

by law and is unsupported by, and conflicts with, facts in the record. 

 Staff has cited no legal authority contrary to the authorities cited above, and in fact, 
none exists.  The authorities cited above establish the rules governing production from 
a vested mine. 
  Although the Quarry’s production level is not determined by “objective evidence of the 
owner’s intent” as Staff assert (June 17, 2014 Staff Report, p. 14), the only “evidence” 
staff cite are (1) the Inventory of Mines production for 1970; and (2) the reclamation 
plan production estimate.  The County’s own correspondence show that the “Inventory 
of Mines” figures are “approximated” (Attachment 4), and the County’s own 
reclamation plan instructions state that the production figure is applicable only “over 
the next 5 years” (Attachment 5).  Neither document supports staff’s proposal to restrict 
production to 8,000 cubic yards annually nearly 35 years later. 

 

 Evidence in the record shows that the Quarry’s production has increased naturally and 
gradually in response to market demand, as illustrated through comparison to County 
population growth between 1970 and 2013.  (Table 1, above.) 

 

 Evidence in the record shows that the Quarry’s increased production over time has not 
caused a nuisance to its neighbors.  (Attachment 5.) 

 

* * *  
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PRODUCTION LEVEL – AUTHORITIES AND EVIDENCE 
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PRODUCTION LEVEL – AUTHORITIES AND EVIDENCE 

August 20, 2014 
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PRODUCTION LEVEL – AUTHORITIES AND EVIDENCE 

August 20, 2014 

ATTACHMENT 4 
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06/27/2014 11:00 8059953281 NEGRANTI PAGE 01/03 

-!.( / 

Ｍ＿ｾﾷｪＬ＠ A. RocowAY. Director .• Telephone 543-1550, Excr. ZJ; 

PLANNING DEPARTMENT 
Ccmr,house Anne.x 

SAN LUI!!' ｏＮｂｬｓｐｏｾ＠ 0AUPOBJ:UA ｾ＠ ?.JoiOl 

April 13, 1979 

Dear Mine Owner or Operator, 

Within the last three months, the County has completed a detailed inventory 
of. the active, intermittently active and significant abandoned mining sites 
within San Luis Obispo County as required by recent State legislation. Our 
survey indicates that !. n•ining ｾ＠ ｾ＠ locued 2.!1 !. parcel .2! parcels in 
which you have !!!. ownership 2!. operating interest, hence !J:!!!. letter to ｾＭ

¥or purposes of the survey and the Ordinance discussed below, a mining site 
is defined as· any area of one acre or greater in size from which an earth 
material was excavated and sold, or any area less than one acre from which 
more than 1,000 cubic yards of material was excavated and sold. 

We have attempted in the past weeks to contact by phone or personal visit all 
the parties we found to be involved with mining properties; so you may have 
heard from us already and be aware of the new changes affecting mining. But 
for those not familiar with how they will be affected by the new regulations, 
we present ｾｨ･＠ 'following explanation and discussion. 

The San Luis Obispo County Board of Supervisors adopted on ｏ･｣ｾｭ｢･ｲ＠ 4, 1978, 
a Su:l'face Mining and Reclamation Ordinance. The Ordinance went into effect 
on January 4., 1979. 

Adoption of the ｮｾｷ＠ Ordinance brings the County into compliance with the 
California Surface Bining and Reclamation Act of 1975 which p:rovides that any 
land areas within the State of CaUfornia which art:' disturbed or otherwise 
affected by a mining operation after January 1, 1976 must be reclaimed upon 
cessation of mining according to.an approved Reclamation Plan. The law 
further provides that each mining operation·after January-r;-1976 must be 
conducted under a Permit or other authorization obtained from the agency (The 
"Lead" Agency) :responsible-for administering the law. The Lead Agencies, in 
most cases, are the· counties which ｩｲｮｰｬｾ･ｮｴ＠ the law through ordinances, as 
in the case. of San Luis Obispo. 

Enclosed with this letter is a. complete ·copy of the County Surface Mining and 
Reclamation Ordinance·along with an application form to be used in obtaining 
a Certificate of Vested Mining Rights (the Vested Rights provision is explained 
at the end of this letter and in the Ordinance). 

The key elernent:s of the ne11 Ordinance are requirements for a ｾｬｩｮｩｮｧ＠ Permit 
and Reel amation Plan. · 
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06/27/2014 11:00 8059953281 

Mine Owner or Operator 
April 13, 1979 
Page 2 

NEGRANTI PAGE 02/03 

In order to (1) open a new mine, (Z) reac•ivate an abandoned mine, or (3) 
continue an on-going mining operation after January 4, 1979, the operator or 
mine owner must obtain a Permit in the form of a ｃ｣［ｭ､ｩｴｾｯｮ｡ｬ＠ Use Pennit (or 
Certificate of Vested ｾｦｩｮｩｮｧ＠ Rights) and submit to the Planning Department 
and receive approval of a Reclamation Plan, which w.ill provide for the 
reclaiming of all lands mined or otherwise ·disturbed by mining retroactive to 
January 1, 1976 (the effective date of the State Surface Mining Law). 

For the opening of new mining operations or the reactivation of abandoned 
mines, both the Permit and Plan approvals must be obtained before work com
mences. For mines active as of January 4, 1979, mining may continue, pro
vided that both the Permit or Certificate of Vested Rights and the Reclamation 
Plan approvals must be obtained by January ｾ＠ ｾﾷ＠ ---

To figure out generally where you stand with respect to the new Ordinance, 
consider the following guidelines: 

IF YOU 

1) .Q!!!!!. mining site that ｾ＠
abandoned prior to January 1, 1976 
ｾ＠ !!2!. reopened after .!!!!! date, 

2) Own a mine that was active since 
January 1, 1976 birt is now
abandoned, ------

3) Own or operate !. mine ｾ＠ ｾ＠
established prior to January 1, 
1976 and has been.active or -
Iilteriiirtteiitly-aC"tive (as defined 
in the Ordinance) continuously 
since that time, 

4) Own.£!_ operate !. mine that was 
established after January 1, 1976 
and has been active or ｩｮｴ･ｲｭｾ＠
teiltTY"aCB:Ve continuously since 
that time, 

5) Wish ｾ＠ open !. .!!!.!!. mining ｯｰ･ＺｾＺ｡ﾭ

tion or reactivate an abandoned 
mine site, -

YOU MUST 

You have no obligation for permits or 
reclamation unless the mine is reopened, 
in which case see Item 5 below. 

You, as landowner, are responsible for 
reclaiming under an "Approved Plan" 
that portion of the· mine ｳｩｾ･＠ utilized 
for mining and mineral processing after 
January 1, 1976. 

You must obtain a Conditional use PeX"mit 
if one was not ｰＺｾＺ･ｶｩｯｵｳｬｹ＠ obtained, or 
at your option apply for and receive a 
a Certificate of Vested Mining Rights 
and submit and have approved a Reclama
tion Plan prior to January 4, 1980. 

You must have previously obtained, or 
now obtain a Conditional Use Permit and 
SUbmit and have approved a Reclamation 
Plan by January 4, 1980. A Certificate 
of Vested Mining Rights does not apply· 
in this case. 

You must'ohtain a Conditional Use Permit 
and s·ubmit and have approved a Reclama
tJ.on Plan prior to commencing operacions. 

The requirement for obtaining a Conditional Use Permit applies to all mines 
inicially opened or reopened (after abandonment) after January l• ｾﾷ＠ How
ever, any person who can demonstrate (1) that he obtained a vested right to 
operate a mine prior to January 1, 1976, and (2) that his vested right to 

··.: 
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Mine OWner or Operator 
·.,.. April 13, 1979 

Page 5 

NEGRANTI PAGE 03/03 

mine continues to the present, can avoid the Permit requirement by demonstrating 
to the County the existence of the Vasted Rights prior to filing a Reclamation 
Plan. That right can be most easily verified by applying for and receiving a 
Certificate of Vested Mining Rights. 

An application form for obtaining the Vested Rights Certificate is enclosed. 
The application fee is $60.00 and is payable to the County of San Luis Obispo. 
That fee covers the cost to the County of researching and verifying the 
Vested Right. 

Remember, however, that a Conditional Use Permit is required for all mines 
established after January 1, 1976 and must be obtained (along with the Recla
mation Plan approval) by the operator or mine owner by January 4, 1980 for 
mining to be allowed to continue after that date. 

Reclamation Plan requirements are outlined in the California Surface Mining 
and Reclamation Act of 1975 and in subsequent Guidelines published by the 
California State Mining and Geology Board. These requirements have been 
adopted by the County by reference. 

The Planning Department is in the process of developing a Reclamation Plan 
Application and detailed instructions for plan preparation and presentation. 
These materials will be available on or before May 31, 1979 and will be 
mailed to all mine owners and operators. However, anyone interested in 
beginning immediately on their Plan(s) may contact Steve Devencenzi of the 
Planning Department (543-1550, ext. 356). 

Finally, we would appreciate your coopera'tion in completing the "Inventory of 
Mines" questionnaire which is also enclosed, and returning it to us immediately 
in the envelope provided. The information requested is general in nature and 
figures may be approximated. This will allow us to correct our files on the 
ownership and status of each mine site. 

We very much appreciate your cooperation. 

PCC/lmh 

Enclosures 
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