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PART 1

SAN LUIS OBISPO COUNTY PUBLIC WORKS
LABOR COMPLIANCE PROGRAM REQUIREMENTS

L INTRODUCTION

The San Luis Obispo County Public Works (SLOCPW) is responsible for educating, assisting,
monitoring and enforcing prevailing wage requirements of the applicable labor laws to insure
that all contractors working on its projects are in compliance with State (California Labor Code
Chapter 1 of Part 7 of Division 2) prevailing wage statutes and regulations.

The SLOCPW in establishing their Labor Compliance Program (LCP) adheres to the statutory
requirements as stated in California’s Labor Code Section 1771.5.

IL LABOR COMPLIANCE COMPOSITION AND REQUIREMENTS

a.) Pursuant to Labor Code Section 1771.5, the SLOCPW requires the payment of the
general prevailing rate of per diem wages and the general prevailing rate of per diem
wages for holiday and overtime work on this project.

b.) The Labor Compliance Program monitors labor standards compliance by conducting
interviews with construction workers at the job site and reviewing certified payroll
reports and initiates and oversees any enforcement actions that may be required.

The SLOCPW institutes this Labor Compliance Program for the purpose of implementing its
policy relative to the labor compliance provisions of state public works contracts.

California Labor Code Section 1776 requires contractors to keep accurate payroll records of
trade workers on all public works projects and to submit copies of certified payroll records upon
request.

California Labor Code Section 1777.5 requires contractors to employ registered apprentices on
public works projects.

This labor compliance program (“LCP”) contains the labor compliance standards required by
state, regulations, and directives and contract provisions, which include, but are not limited to,
the following:

Contractors’ payment of applicable general prevailing wage rates.

Contractors’ employment of properly registered apprentices.

Contractors’ provide certified payroll records upon request but not less than weekly.
Program’s monitoring the SLOCPW construction sites for the verification of proper
payments of prevailing wage rates and work classification.

S P —
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5. Programs conducting pre-job conferences with contractors/subcontractors.
6. Program’s withholding contract payments and imposing penalties for noncompliance.
7. Program’s preparation and submittal of annual reports as required.

The SLOCPW Labor Compliance Program (“LCP”) purpose is to implement its policy relative
to the labor compliance provisions of state public works contracts and specifically to comply
with the provisions of the Public Resources Code Section 75075 sections by use of funds derived
from the California Department of Public Health.

The California Labor Code Section 1770, et seq., and Public Resources Code Section 75075
require that contractors on public works projects pay their workers based on the prevailing wage
rates which are established and issued by the Department of Industrial Relations, Division of
Labor Statistics and Research.

Public Resources Code 75075: The body awarding any contract for a public works project
financed in any part from funds made available pursuant to this division shall adopt and enforce,
or contract with a third party to enforce, a labor compliance program pursuant to subdivision (b)
of Labor Code Section 1771.5 for application to that public works project.

In establishing this LCP, the SLOCPW adheres to the statutory requirements as enunciated in
Section 1771.5 of the Labor Code. Further, it is the intent of the SLOCPW to actively enforce
this LCP by monitoring construction sites for the payment of prevailing wage rates, and by
requiring contractors and subcontractors having workers on job sites to submit copies of certified
payroll records demonstrating their compliance with the payment of prevailing wage rates.

Should applicable sections of the Labor Code or Title 8 of the California Code of Regulations
undergo alteration, amendment, or deletions, the SLOCPW will modify the affected portions of
this program accordingly.

IIIl. PUBLIC WORKS CONSTRUCTION PROJECTS

This project is subject to the provisions of the State laws and regulations including, but not
limited to, California Labor Code Sections 226, 227, 1021, 1021.5, 3093, 3077 and 1720 through
and including 1861, together with all applicable regulations (e.g., Title 8 California Code of
Regulations Section 16001 et seq.). All pertinent California statutes and regulations, including

those referenced above, are hereby incorporated by reference in this document as if set forth in
their entirety.

IV. EMPLOYMENT OF MINORS PROHIBITED

The employment of minors, under 16 years of age, is strictly prohibited in all building and
construction work of any kind per California Code of Regulations Title 8, Chapter 6, Subsection
1, Article 1 §11701(b).
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V. YOUTH EMPLOYMENT PROGRAMS

Youths (ages 18 — 23) employed on Public Works projects are subject to the payment of the
prevailing wage.

V1. CASH PAYMENTS PROHIBITED

The SLOCPW requires the Contractor and all subcontractors to make weekly wage payments to
all workers employed on the project. Payments shall be made by means of a check, money order
or cashier’s check. Cash payments are prohibited.

VII. WORKERS DEFINED

The SLOCPW defines “worker” as defined in Labor Code Section 1723, and extends the
definition to include Corporate Officers, Partners, Sole Owners, Mechanics and Laborers
employed or working on the site of the Work. Such workers will be paid unconditionally and not
less than once a week, and without subsequent deduction or rebate on any account the full
amounts due at time of payment computed at wage rates not less than those contained in the
wage determination decisions of the State of California Director of the Department of Industrial
Relations (DIR).

VIII. PREVAILING WAGES

Payments of wages not less than those contained in the wage determination decision of the State
of California Director of the Department of Industrial Relations (DIR) are in effect for the
duration of this Contract. Any classes of laborers or mechanics, including apprentices, which are
not listed in the applicable wage determination and which are to be employed under the Contract,
shall be classified in conformance with the applicable wage determination. If the Contractor fails
to request a special determination (CCR 8 §16202) within 45 days after the commencement of
advertising of the call for bids, and the classification of laborers and mechanics, including
apprentices, is not found in the applicable wage determination, the SLOCPW reserves the right
to re-classify the affected class of laborers and/or mechanics, including apprentices, to the most
closely related craft as published in the applicable wage determination. If the interested parties
cannot agree on the proper classification or re-classification of a particular class of laborers or
mechanics, including apprentices, to be used, the question accompanied by the recommendation
of the SLOCPW shall be referred to the DIR for final determination.

IX. EFFECTIVE PREVAILING WAGE RATES

The State Prevailing Wage Rates are determined by the Department of Industrial Relations as
prescribed in Labor Code Sections 1773 — 1773.1 and are effective 10 days after issuance. The
established Prevailing Wage rates are published in the General Prevailing Wage Determinations
which are issued bi-annually (occasionally, the DIR may issue an additional General Prevailing
Wage Determination in the same year). The Bid Advertise Date determines the applicable
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General Prevailing Wage Determination. The expiration date indicated for each craft is followed
by either a single asterisk (*) or double asterisk (**). The single asterisk (*) indicates that the
wage rate will remain constant and effective throughout the duration of the contract. The double
asterisk (**) indicates that the wage rate is effective until the expiration date, and the rate to be
paid for work performed after that date has already been determined. If work will extend past the
expiration date, the new rate must be paid and should be incorporated in this contract. (CCR 8,
§16204).

To obtain the most current prevailing wage rates, contact the Department of Industrial Relations.
The rates are also available on the internet at www.dir.ca.gov.

X. PAYMENT OF PREVAILING WAGE FRINGE BENEFITS

Per diem wages shall be deemed to include employer payments for health and welfare, pension,
vacation, travel time, training contributions and subsistence pay as provided for in Section
1773.8, for apprenticeship or other training programs, authorized by Section 3093. (Contractors
paying per diem wages cannot pay less than the basic hourly rate of pay to the worker working
on a covered prevailing wage. (CCR 8, §16000))

A copy of California Public Works Form PW-26, Fringe Benefits Statement, (Addendum J)
must be prepared by the Contractor and submitted to the SLOCPW with the first payroll.
Contractors not making payments to a fringe benefit trust account shall include the total fringe
benefit package in the Total Hourly Wage Rate paid to the worker.

XI. APPRENTICESHIP REQUIREMENTS

Contractors shall comply with the requirements of the apprenticeship provisions of California
Labor Code Section 1777.5.

APPRENTICES

In accordance with California Labor Code Section 1777.5(d), a contractor (including any
subcontractor) who is awarded a SLOCPW contract, and who employs workers in an
apprenticeable craft or trade, shall employ apprentices in at least the ratios as stipulated in
Labor Code Section 1777.5.

Notification of Change in Regulation 230.1
Regarding Employment of Apprentices on Public Works.

Regulation 230.1 has been amended. The change will affect projects bid after June 30, 2009.
Prajects bid on or before June 30, 2009 will still be controlled by the prior version of 230.1.

The change requires all contractors (who are not already employing sufficient apprentices) to
request dispatch (either consecutively or simultaneously) from all approved apprenticeship
programs in the geographical area of the project.
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The change also requires that contractors who employ apprentices but are not meeting the
required ratio for their craft must request dispatch from any other programs in their crafi that
exist in the geographical area of the project

The change also requires contractors to give the approved apprenticeship programs written
notice of the request for dispatch at least 72 hours in advance. Previously 48 hours advance
notice was required.

CCR Title 8 230.1. Employment of Apprentices on Public Works.

(a) Contractors include general, prime, specialty or subcontractor, shall employ registered
apprentice(s), as defined by Labor Code Section 3077, during the performance of a public work
project in accordance with the required one hour of work performed by an apprentice for every
five hours of labor performed by a journeyman, unless covered by one of the exemptions
enumerated in Labor Code Section 1777.5 or this subchapter. Unless an exemption has been
granted, the contractor shall employ apprentices for the number of hours computed above before
the end of the contract. Contractors who are not already employing sufficient registered
apprentices (as defined by Labor Code Section 3077) to comply with the one-to-five ratio must
request the dispatch of required apprentices from the apprenticeship committees providing
training in the applicable craft or trade and whose geographic area of operation includes the site
of the public work by giving the committee written notice of at least 72 hours (excluding
Saturdays, Sundays and holidays) before the date on which one or more apprentices are required.
If the apprenticeship committee from which apprentice dispatch(es) are requested does not
dispatch apprentices as requested, the contractor must request apprentice dispatch(es) from
another committee providing training in the applicable craft or trade in the geographic area of the
site of the public work, and must request apprentice dispatch(es) from each such committee,
either consecutively or simultaneously, until the contractor has requested apprentice dispatches
from each such committee in the geographic area. All requests for dispatch of apprentices shall
be in writing, sent by first class mail, facsimile or email. If a non-signatory contractor declines to
abide by and comply with the terms of a local committee's standards, the apprenticeship
committee shall not be required to dispatch apprentices to such contractor. Conversely, if in
response to a written request no apprenticeship committee dispatches, or agrees to dispatch
during the period of the public works project any apprentice to a contractor who has agreed to
employ and train apprentices in accordance with either the apprenticeship committee's standards
or these regulations within 72 hours of such request (excluding Saturdays, Sundays and holidays)
the contractor shall not be considered in violation of this section as a result of failure to employ
apprentices for the remainder of the project, provided that the contractor made the request in
enough time to meet the above-stated ratio. If an apprenticeship committee dispatches fewer
apprentices than the contractor requested, the contractor shall be considered in compliance if the
contractor employs those apprentices who are dispatched, provided that, where there is more
than one apprenticeship committee able and willing to unconditionally dispatch apprentices, the
contractor has requested dispatch from all committees providing training in the applicable craft
or trade whose geographic area of operation include the site of the public work. Nothing in this
section shall affect the right of a contractor who participates in and employs registered
apprentices from programs approved under Labor Code Section 3075 outside the geographic area
of the public work from employing said apprentice(s) on the site of the public work in order to
meet the ratio requirement of Labor Code Section 1777.5.

San Luis Obispo County Department of Public Works - Labor Compliance Program Manual
10 of 32



Contractors may use the following DAS apprenticeship forms (Addendum I) or a similar form
that contains the required language when notifying the apprenticeship committees of a contract
award, the dispatching of an apprentice and payment of the training fund contributions.

* DAS-140/ Notification of Contract Award
e DAS-142/ Request for Dispatch of Apprentice
e CAC-2/ Training Fund Contribution

(b) Apprentices employed on public works shall be paid the applicable apprentice prevailing per
diem wage rate, available from DAS, and derived from the Director's survey of wages paid on
public works in the geographic area of the craft or trade. DAS shall refer complaints alleging any
contractor's failure to pay the proper apprentice prevailing wage rate on a public works project to
the Division of Labor Standards Enforcement for investigation and appropriate action.

(c) Apprentices employed on public works can only be assigned to perform work of the craft or
trade to which the apprentice is registered. Work of the craft or trade consists of job duties
normally assigned to journeymen in the apprenticeable occupation. Where an employer employs
apprentices under the rules and regulations of the California Apprenticeship Council, as set forth
in Labor Code Section 1777.5(c) (2), apprentices employed on public works must at all times
work with or under the direct supervision of journeyman/men. The on-the-job training shall be in
accordance with the apprenticeship standards and apprenticeship agreement under which the
apprentice is training, provided that a contractor shall not be subject to any financial or
administrative obligations to a trust fund or employee benefit plan unless the contractor has so
agreed.

(d) The provisions of this regulation shall not apply to contractors on public works projects that
were bid prior to July 1, 2009. Such contractors shall comply with the version of this regulation
that was in effect prior to July 1, 2009.

The wage rates paid to the apprentices shall not be less than the applicable wage determination as
determined by the Department of Industrial Relations Division of Apprenticeship Standards
(Contact DAS at (415) 703-4920 or at their website: www.dir.ca.gov/DAS).

RATIOS

The ratio of apprentice work to journeyman work shall conform to the requirements as
mandated in Section 1777.5 of the California Labor Code. In the event that the Contractor
fails to comply with apprenticeship requirements as mandated by California Labor Code
Section 1777.5, the Contractor shall be subject to penalties in accordance with California
Labor Code Section 1777.7.

If the Contractor fails to comply with the ratios as determined by the DAS, the SLOCPW
will issue a “Notice of Reprimand” and forward the matter to the DAS.

All apprentices shall work under the direct supervision of a journeyman from the trade in
which the apprentice is indentured. A journeyman shall be defined as set forth in the
California Code of Regulations, Title 8 [apprenticeship] section 205, which defines a
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journeyman as a person who has either completed an accredited apprenticeship in his or
her craft, or has completed the equivalent of an apprenticeship in length and content of
work experience and all other requirements in the craft which has workers classified as
journeyman in the apprenticeable occupation.

XII. LIABILITY FOR UNPAID WAGES

a.) As required by Labor Code Section 1775, the Contractor and any Subcontractor shall
forfeit to the SLOCPW not more than two hundred dollars ($200) per day for each
worker who is paid less than the prevailing wage rate (including fringe benefits)
required.

Additionally, Section 1813 of the Labor Code requires the Contractor or
subcontractor to forfeit twenty-five dollars ($25) to the SLOCPW for each worker
employed in the execution of the Contract for each calendar day a worker is permitted
or required to work in excess of 8 hours per day or 40 hours per week at a rate less
than 1 % times the hourly rate of pay for the worker classification involved.
Moreover, the SLOCPW may withhold payment from the Contractor to ensure that
the Contractor’s obligation to pay prevailing wage rates is met.

b.) California Labor Code Section 1778 makes it a felony for anyone to require any
laborer or mechanic employed on a public works project to kickback any portion of
their wages.

XIII. POSTINGS

The Contractor shall post at each job site, in a conspicuous location readily available to the
workers, a copy of all applicable wage determinations as well as notification that the project is a
public works project as defined in Labor Code Section 1720 et seq.

XIV. LABOR COMPLIANCE MONITORING PROGRAM

The Contractor, and all subcontractors, shall cooperate in allowing approved representatives of
the Labor Compliance Program access to the project job site for the purpose of conducting
worker interviews to insure compliance with the requirement to pay proper prevailing wages on
all projects.

A representative must at all times identify himself or herself while on the job site, and must
restrict their actions to interviewing workers employed on the project.

XV. CERTIFIED PAYROLL RECORDS
a.) The Contractor shall adhere to the provisions of Labor Code Section 1776.

b.) The payroll records referred to must include the employee’s:
A.name;

San Luis Obispo County Department of Public Works - Labor Compliance Program Manual
12 of 32



B. address;

C. social security number;

D. work classification;

E. straight time hours per day and total per week;
F. overtime hours per day and total per week;

G. gross wages earned this project;

H. gross wages earned on all other projects;

[. itemized deductions;

J. actual per diem wages paid; and

K. payroll check numbers.

In addition, the records must identify apprentices and the ratio of apprentices to journeymen.

&)

d)

The copy of payrolls shall be submitted to the SLOCPW weekly and shall be
accompanied by a Certification, signed in ink by the Contractor or the contractor’s
agent attesting that the payrolls are correct and complete and the wage rates
contained therein are not less than those set by the applicable wage determinations
incorporated into this Contract. Provided all information and certifications required
by California law are included therein, the Contractor may use the provided Certified
Payroll Report or any form approved by the DIR or use its own payroll form
provided it includes the same information and certifications. The SLOCPW reserves
the right to reject incomplete payroll reports and request re-submittal of complete
reports. (The DIR A-1-131 payroll reporting form and accompanying fringe benefit
form is recommended. (Addendum J)

The Contractor shall be responsible for the submission of copies of payrolls of any
and all Subcontractors. In the event that subcontractor payrolls are not submitted, the
SLOCPW may withhold contract payments from the Contractor.

e.) Payroll data pertaining to owner-operators must be submitted on Certified Payroll

£)

Reports, including a copy of the DMV vehicle registration of the Owner-Operator
with the first payroll that this owner-operators name appears on the certified payroll.
Listing any individual as “Owner- Operator” will not be accepted as the classification
is not recognized by the California Department of Industrial Relations’ Division of
Labor Statistics and Research.

All payrolls are to be submitted to:

San Luis Obispo Department of Public Works
County Government Center, Room 207
San Luis Obispo, CA 93408

As required by Labor Code Section 1776 (h), the Contractor shall forfeit to the
SLOCPW one hundred dollars ($100) per day, per worker, for failing to comply
strictly with requests by the SLOCPW for submittal of payroll documents and all
supporting documents which include, but are not limited to, cancelled checks, time
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sheets, W-4 Forms, W-2 Forms, DE-6 Forms, and any other forms utilized in the
course of business that are relevant to the payment of wages. In addition, according to
California Labor Code Section 1777.1(c), the Contractor may also be subject to
debarment by the Labor Commissioner for failure to furnish certified payroll records
within thirty (30) days after receipt of the written notice for such records.

XVIL. WORKING HOURS

a.) Generally, the Contractor shall not employ a worker more than eight (8) hours in a
calendar day or forty (40) hours in a calendar week except upon compensation of one
and one-half (1% ) times the basic rate of pay for all hours worked in excess of eight
(8) hours per day and forty (40) hours per week. Special rules may apply to specific
worker classifications. See applicable wage determinations for overtime definitions.
Recognized holidays shall be consistent with area practice in determining the
applicability of overtime wage rates.

XVII. WITHHOLDING PAYMENTS FOR LABOR COMPLIANCE
VIOLATIONS

In accordance with Labor Code Section 1727, the SLOCPW may withhold, from any monies
payable on account of work performed by the Contractor or Subcontractor, such sums as may
administratively be determined to be necessary to satisfy any liabilities of the Contractor or its
Subcontractor for unpaid wages and liquidated damages as specified in this Section. In the event
of failure to pay any laborer or mechanic, including any apprentice, employed or working on the
site of the Work, all or part of wages required by the Contract, the SLOCPW may, after written
notice to the Contractor (Notice of Withholding Contract Payments), take such action as may be
necessary to cause the suspension of further payment, advance or guarantee of funds until such
violations have ceased.

In accordance with Labor Code Section 1771.5, the SLOCPW may withhold contract payments
when payroll records are delinquent or inadequate.

XVIIIL. DISPUTES

The SLOCPW Labor Compliance Program, administered by Richard Perez, Managing
Consultant, shall adhere to the provisions of Labor Code Section 1771.6 and will provide the
Contractor or Subcontractor an opportunity for review of assessed wages and penalties pursuant
to the provisions of Labor Code Section 1742.
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PART II - ENFORCEMENT

LABOR COMPLIANCE PROGRAM

L LABOR COMPLIANCE PROGRAM COMPONENTS
Calls for Bids/ Contracts

The SLOCPW will secure the State wage determinations, attaching them to the bid specifications
and contracts for each public works project thus assuring contractors bidding a project are aware
of the requirements of Chapter 1 of Part 7 of Division 2 of the State Labor Code. Additionally,
each contractor securing a contract on a public works project is required to sign an
acknowledgment that he or she understands the prevailing wage requirements and that contract
payments shall not be made when payroll records are delinquent or inadequate.

Preconstruction Conference

One of the most important aspects of assuring labor compliance on a project is to conduct a
thorough pre-construction conference with the general contractor and the subcontractors. The
conference sets forth the framework in establishing the labor standards parameters. The
SLOCPW conference agenda includes discussion and handouts of the following items:

Appropriate State Wage Determination

State Labor Standard Provisions (Labor Code Sections 1720, i.e.)

Payroll Reporting Forms (A-1-131 Form) and Certification

Certification of Applicable Fringe Benefit Payments

Contractor’s/Subcontractor’s Certification Concerning Labor Standards and Prevailing
Wages

Posting Requirement of Notice to All Employees (General Contractor)

7. Suggested Checklist of Labor Law Requirements (CCR 16430) (Addendum K)

1 otapa g

o

Contractor Eligibility Verification

Prior to awarding a contract, the SLOCPW shall verify that the successful bidder and all
contractors are not on the state list of ineligible contractors, that they possess a valid state
contractor’s license and meet other licensing requirements, e.g. workers compensation insurance.

Certified Payroll Records

The SLOCPW reviews all of the certified payroll records (A-1-131 form) on a weekly basis and
compares them to the wage decision and/or wage determination in effect. Improprieties or
inadvertent errors on the payrolls are communicated in writing to the general contractor with a
request for corrective action within a 20 day time period.
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On-Site Monitoring

A significant step in determining project labor standards compliance is to conduct frequent on-
site employee interviews. It is critical to have early detection of potential violations. The results
of the interviews are compared to the contractor’s certified payroll records to ascertain that the
correct classification, hours and wages were paid. The mailing of employee questionnaires may
also be utilized when it is cumbersome or employees are reluctant to be interviewed on-site.

Payroll Audits

Appropriately, upon receipt of certified payroll records, employee interview forms and other
available documents, i.e. inspector daily logs, etc., the SLOCPW may conduct various payroll
audits to determine if through its examination of records, the prime and subcontractors have met
labor standards compliance. At its conclusion, they will submit written notification of its findings
to the appropriate party with a recommendation for disbursement of retention payments.

Withholding of Penalties, Forfeitures and Underpayments of Wages for Violations of Prevailing
Wage Laws

The SLOCPW maintains with awarding bodies in establishing a special account for depositing
funds withheld for wage restitution and/or penalties. A contractor is notified in writing
specifying the reasons for the withholding or suspension of contract payments.

Should a contractor refuse to make such restitution as requested, the SLOCPW may through its
LCP, disburse or cause to be disburse out of withheld funds for and on account of the contractor,
moneys to the respective employees. Should a contractor dispute the basis of the findings, such
funds will not be disbursed; the contractor will be advised on his rights for appealing through the
Department of Industrial Relations, Division of Labor Standards Enforcement.

Willful violations of public work laws pursuant to Labor Code Section 1777.1 (c) shall be
reported to the State Labor Commissioner in writing within 30 days from the time the LCP
became aware specifying the name and address of the contractor, the public works project, the
awarding agency, and the amount of money withheld by the awarding body.

IL FILING OF STATEMENTS OF ECONOMIC INTEREST (EPPC FORM 700 -
ADDENDUM A)

The SLOCPW shall determine and designate those employees and consultants of the program
who participate in making governmental decisions for the Awarding Body pursuant to Title 2,
California Code of Regulations, section 18700-18702.4 and those employees and consultants
will be required to file Statements of Economic Interest (FPPC Form 700 and to comply with
other applicable requirements of the Political Reform Act in connection with work performed on
behalf of the Awarding Body.
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III. ANNUAL REPORTS (LCP-ARI - ADDENDUM B)

The SLOCPW shall submit to the Director of the Department of Industrial Relations (DIR) a
Labor Compliance Program annual report on its operation by no later than August 31* of each
year. The annual report shall cover the twelve month period commencing on July 1 of the
preceding calendar year and ending on June 30" of the year in which the report is due.

The annual report shall be made on the LCP-ARI form and the information in the report shall be
sufficient detail to afford a basis for evaluating the scope of and level of enforcement activity of
the Labor Compliance Program. The annual report shall also include such additional information
as the Labor Compliance Program may be required to report as a condition of its approval.

IV.  REPORTS AND AUDITS (AUDIT RECORD WORKSHEETS, PUBLIC
WORKS INVESTIGATIVE WORKSHEET, PUBLIC WORKS AUDIT
WORKSHEET AND PREVAILING WAGE DETERMINATION SUMMARY -
ADDENDUM C)

The primary function of the Labor Compliance Program is to ensure that public works
contractors comply with the prevailing wage requirements found in the Public Works Chapter of
the State Labor Code. Payroll records furnished by contractors and subcontractors in accordance
with section 16421 (a) (3) of the California Code of Regulations and Labor Code section 1776
shall be reviewed by the Labor Compliance Program as promptly and as practicable after receipt
of the records but in no event more than 30 days after such receipt. Payroll records will be
reviewed for proper classifications, wage rates and other consideration in compliance with Labor
Code section 1776 (b) and that the correct prevailing wage rates have been reported as paid for
each classification of labor listed and with confirmation of payment.

"Confirmation" of payroll records furnished by contractors and subcontractors shall be defined as
an independent corroboration of reported prevailing wage payments. Confirmation may be
accomplished through worker interviews, examination of paychecks or paycheck stubs, direct
confirmation of payments from third party recipients of "Employer Payments" (as defined at
section 16000 of Title 8 of the California Code of Regulations), or any other reasonable method
of corroboration. For each month in which a contractor or subcontractor reports having workers
employed on the public work, confirmation of furnished payroll records shall be undertaken
randomly for at least one worker for at least one weekly period within that month. Confirmation
shall also be undertaken whenever complaints from workers or other interested persons or other
circumstances or information reasonably suggest to the Labor Compliance Program that payroll
records furnished by a contractor or subcontractor are inaccurate.,

Representatives of the Labor Compliance Program shall conduct in-person inspections at the site
or sites at which the contract for public work is being performed ("On-Site Visits"). On-Site
Visits may be undertaken randomly or as deemed necessary by the Labor Compliance Program,
but shall be undertaken during each week that workers are present at sites at which the contract
for public work is being performed. All On-Site Visits shall include visual inspection of (1) the
copy of the determination(s) of the Director of Industrial Relations of the prevailing wage rate of
per diem wages required to be posted at each job site in compliance with Labor Code Section
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1773.2, and (2) the Notice of Labor Compliance Program Approval required to be posted at the
job site in accordance with section 16429 above, listing a telephone number to call for inquiries,
questions, or assistance with regard to the Labor Compliance Program. On-Site Visits may
include other activities deemed necessary by the Labor Compliance Program to independently
corroborate prevailing wage payments reported on payroll records furnished by contractors and
subcontractors.

An Audit, as defined herein, shall be prepared by the Labor Compliance Program whenever the
Labor Compliance Program has determined that there has been a violation of the Public Works
Chapter of the Labor Code resulting in the underpayment of wages. An "Audit" for this purpose
shall be defined as a written summary reflecting prevailing wage deficiencies for each underpaid
worker, and including any penalties to be assessed under Labor Code Sections 1775 and 1813, as
determined by the Labor Compliance Program after consideration of the best information
available as to actual hours worked, amounts paid, and classifications of workers employed in
connection with the public work. Such available information may include, but is not limited to,
worker interviews, complaints from workers or other interested persons, all time cards, cancelled
checks, cash receipts, trust fund forms, books, documents, schedules, forms, reports, receipts or
other evidences which reflect job assignments, work schedules by days and hours, and the
disbursement by way of cash, check, or in whatever form or manner, of funds to a person(s) by
job classification and/or skill pursuant to a public works project. An Audit is sufficiently detailed
when it enables the Labor Commissioner, if requested to determine the amount of forfeiture
under section 16437, to draw reasonable conclusions as to compliance with the requirements of
the Public Works Chapter of the Labor Code, and to enable accurate computation of
underpayments of wages to workers and of applicable penalties and forfeitures. An Audit using
the forms in Addendum C, when accompanied by a brief narrative identifying the Bid
Advertisement Date of the contract for public work and summarizing the nature of the violation
and the basis upon which the determination of underpayment was made, presumptively
demonstrates sufficiency. Records supporting an Audit shall be maintained by the Labor
Compliance Program to satisfy its burden of coming forward with evidence in administrative
review proceedings under Labor Code Section 1742 and the Prevailing Wage Hearing
Regulations found at sections 17201-17270 of Title 8 of the California Code of Regulations.

After the Labor Compliance Program has determined that violations of the prevailing wage laws
have resulted in the underpayment of wages and an audit has been prepared, notification shall be
provided to the contractor and affected subcontractor of an opportunity to resolve the wage
deficiency prior to a determination of the amount of forfeiture by the Labor Commissioner
pursuant to these regulations. The contractor and affected subcontractor shall be provided at least
10 days following such notification to submit exculpatory information consistent with the "good
faith mistake" factors set forth in Labor Code Section 1775(a)(2)(A)(i) and (ii). If, based upon
the contractor's submission, the Labor Compliance Program reasonably concludes that the failure
to pay the correct wages was a good faith mistake, and has no knowledge that the contractor and
affected subcontractor have a prior record of failing to meet their prevailing wage obligations,
the Labor Compliance Program shall not be required to request the Labor Commissioner for a
determination of the amount of penalties to be assessed under Labor Code Section 1775 if the
underpayment of wages to workers is promptly corrected and proof of such payment is submitted
to the Labor Compliance Program. For each instance in which a wage deficiency is resolved in
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accordance with this regulation, the Labor Compliance Program shall maintain a written record
of the failure of the contractor or subcontractor to meet its prevailing wage obligation. The
record shall identify the public works project, the contractor or affected subcontractor involved,
and the gross amount of wages paid to workers to resolve the prevailing wage deficiency; and the
record shall also include a copy of the Audit prepared pursuant to subpart (e) above along with
any exculpatory information submitted to the Labor Compliance Program by the affected
contractor or subcontractor.

V. DUTIES OF LABOR COMPLIANCE PROGRAM (SUGGESTED SINGLE
PROJECT LABOR COMPLIANCE REVIEW AND ENFORCEMENT
REPORT FORM - ADDENDUM D)

The SLOCPW’S Labor Compliance Program shall have a duty to the Director to enforce the
requirements of Chapter 1 of Part 7 of Division 2 of the Labor Code and these regulations in a
manner consistent with the practice of the Labor Commissioner. It is the practice of the Labor
Commissioner to refer to the Director's ongoing advisory service of web-posted public works
coverage determinations as a source of information and guidance in making enforcement
decisions. It is also the practice of the Labor Commissioner to be represented by an attorney in
prevailing wage hearings conducted pursuant to Labor Code Section 1742(b) and sections
17201-17270 of Title 8 of the California Code of Regulations.

Upon receipt of a written complaint alleging that a contractor or subcontractor has failed to pay
prevailing wages as required by the Labor Code, the Labor Compliance Program shall do all of
the following:

(1) Within 15 days after receipt of the complaint, send a written acknowledgment to the
complaining party that the complaint has been received and identifying the name, address, and
telephone number of the investigator assigned to the complaint;

(2) Within 15 days after receipt of the complaint, provide the affected contractor with the notice
required under Labor Code section 1775(c) if the complaint is against a subcontractor;

(3) Notify the complaining party in writing of the resolution of the complaint within ten days
after the complaint has been resolved by the Labor Compliance Program;

(4) Notify the complaining party in writing at least once every 30 days of the status of a
complaint that has not been resolved by the Labor Compliance Program; and

(5) Notify the complaining party in writing at least once every 90 days of the status of a
complaint that has been resolved by the Labor Compliance Program but remains under review or
in litigation before another entity.

(¢) The duties of a Labor Compliance Program with respect to apprenticeship standards are as
follows:
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(1) Either the Awarding Body or the Labor Compliance Program acting on its behalf shall (A)
inform contractors and subcontractors bidding public works about apprenticeship requirements,
(B) send copies of awards and notices of discrepancies to the Division of Apprenticeship
Standards as required under Section 1773.3 of the Labor Code, and (C) refer complaints and
promptly report suspected violations of apprenticeship requirements to the Division of
Apprenticeship Standards.

(2) The Labor Compliance Program shall be responsible for enforcing prevailing wage pay
requirements for apprentices consistent with the practice of the Labor Commissioner, including
(A) that any contributions required pursuant to Labor Code Section 1777.5(m) are paid to the
appropriate entity, (B) that apprentices are paid no less than the prevailing apprentice rate, (C)
that workers listed and paid as apprentices on the certified payroll records are duly registered as
apprentices with the Division of Apprenticeship Standards, and (D) requiring that the regular
prevailing wage rate be paid (i) to any worker who is not a duly registered apprentice and (ii) for
all hours in excess of the maximum ratio permitted under Labor Code Section 1777.5(g), as
determined at the conclusion of the employing contractor or subcontractor's work on the public
works contract.

(d) For each public work project subject to a Labor Compliance Program's enforcement of
prevailing wage requirements, a separate, written summary of labor compliance activities and
relevant facts pertaining to that particular project shall be maintained. That summary shall
demonstrate that reasonable and sufficient efforts have been made to enforce prevailing wage
requirements consistent with the practice of the Labor Commissioner. Appendix C (Addendum
D in Manual) following this section provides a suggested format for tracking and monitoring
enforcement activities. Compliance records for a project shall be retained until the later of (1) at
least one year after the acceptance of the public work or five years after the cessation of all labor
on a public work that has not been accepted, or (2) one year after a final decision or judgment in
any litigation under Labor Code Section 1742. For purposes of this section, a written summary or
report includes information maintained electronically, provided that the summary or report can
be printed out in hard copy form or is in an electronic format that (1) can be transmitted by e-
mail or compact disk and (2) would be acceptable for the filing of documents in a federal or state
court of record within this state.

(e) The Labor Commissioner may provide, sponsor, or endorse training on how to enforce
prevailing wage requirements, including but not necessarily limited to the subjects of (1)
ascertaining prevailing wage requirements and rates from the Division of Labor Statistics and
Research, (2) monitoring and investigation under section 16432 above, (3) enforcement
responsibilities under this section and sections 16435-16439 below, and (4) procedural
requirements and responsibilities as an enforcing agency under Labor Code sections 1741-1743
and 1771.6 and sections 17201-17270 of Title 8 of the California Code of Regulations.

VI. WITHHOLDING CONTRACT PAYMENTS WHEN PAYROLL RECORDS
ARE DELINQUENT OR INADEQUATE (ADDENDUM H)

Definitions:
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(a) "Withhold" means to cease payments by the Awarding Body, or others who pay on its behalf,
or agents, to the general contractor. Where the violation is by a subcontractor, the general
contractor shall be notified of the nature of the violation and reference made to its rights under
Labor Code Section 1729.

(b) "Contracts." Except as otherwise provided by agreement, only contracts under a single master
contract, including a Design-Build contract, or contracts entered into as stages of a single project,
may be the subject of withholding,

(c) "Delinquent payroll records" means those not submitted on the date set in the contract.
(d) "Inadequate payroll records" are any one of the following:
(1) A record lacking any of the information required by Labor Code Section 1776;

(2) A record which contains all of the required information but is not certified, or is certified
by someone who is not an agent of the contractor or subcontractor;

(3) A record remaining uncorrected for one payroll period, after the Labor Compliance
Program has given the contractor or subcontractor notice of inaccuracies detected by audit or
record review. However prompt correction will stop any duty to withhold if such
inaccuracies do not amount to 1 percent of the entire Certified Weekly Payroll in dollar value
and do not affect more than half the persons listed as workers employed on that Certified
Weekly Payroll, as defined in Labor Code Section 1776 and section 16401 of Title 8 of the
California Code of Regulations.

(e) The withholding of contract payments when payroll records are delinquent or inadequate is
required by Labor Code Section 1771.5(b) (5), and it does not require the prior approval of the
Labor Commissioner. The Awarding Body shall only withhold those payments due or estimated
to be due to the contractor or subcontractor whose payroll records are delinquent or inadequate,
plus any additional amount that the Labor Compliance Program has reasonable cause to believe
may be needed to cover a back wage and penalty assessment against the contractor or
subcontractor whose payroll records are delinquent or inadequate; provided that a contractor
shall be required in turn to cease all payments to a subcontractor whose payroll records are
delinquent or inadequate until the Labor Compliance Program provides notice that the
subcontractor has cured the delinquency or deficiency.

(f) When contract payments are withheld under this section, the Labor Compliance Program shall
provide the contractor and subcontractor, if applicable, with immediate written notice that
includes all of the following: (1) a statement that payments are being withheld due to delinquent
or inadequate payroll records, and that identifies what records are missing or states why records
that have been submitted are deemed inadequate; (2) specifies the amount being withheld; and
(3) informs the contractor or subcontractor of the right to request an expedited hearing to review
the withholding of contract payments under Labor Code Section 1742, limited to the issue of
whether the records are delinquent or inadequate or the Labor Compliance Program has
exceeded its authority under this section.
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(g) No contract payments shall be withheld solely on the basis of delinquent or inadequate
payroll records after the required records have been produced.

(h) In addition to withholding contract payments based on delinquent or inadequate payroll
records, penalties shall be assessed under Labor Code Section 1776(g) for failure to timely
comply with a written request for certified payroll records. The assessment of penalties under
Labor Code Section 1776(g) does require the prior approval of the Labor Commissioner under
section 16436 of these regulations.

VII. WITHHOLDING CONTRACT PAYMENTS WHEN, AFTER

INVESTIGATIONS, IT IS ESTABLISHED THAT UNDERPAYMENTS OR
OTHER VIOLATIONS HAS OCCURRED (NOTICE TO WITHHOLD OF
CONTRACT PAYMENTS) - ADDENDUM G

(a) "Withhold" and "contracts" have the same meaning set forth in sections 16435(a) and
16435(b) of these regulations.

(b) Where the violation is by a subcontractor, the general contractor shall be notified of the
nature of the violation and reference made to its rights under Labor Code Section 1729.

(c) "Amount equal to the underpayment" is the total of the following determined by payroll
review, audit, or admission of contractor or subcontractor:

1) The difference between amounts paid workers and the correct General Prevailing Rate of
Per Diem Wages, as defined in Labor Code Section 1773, and determined to be the
prevailing rate due workers in such craft, classification or trade in which they were employed
and the amounts paid;

(2) The difference between amounts paid on behalf of workers and the correct amounts of
Employer Payments, as defined in Labor Code Section 1773.1 and determined to be part of
the prevailing rate costs of contractors due for employment of workers in such craft,
classification or trade in which they were employed and the amounts paid;

(3) Estimated amounts of "illegal taking of wages";

(4) Amounts of apprenticeship training contributions paid to neither the program sponsor's
training trust nor the California Apprenticeship Council;

(5) Estimated penalties under Labor Code Sections 1775, 1776, and 1813.
(d) The withholding of contract payments when, after investigation, it is established that

underpayment or other violations have occurred requires the prior approval of the Labor
Commissioner under sections 16436 and 16437 of these regulations.
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VIII. FORFEITURES REQUIRING APPROVAL BY THE LABOR
COMMISSIONER (REQUEST FOR APPROVAL OF FORFEITURE -
SUGGESTED FORMAT - ADDENDUM E)

(a) For purposes of this section and section 16437 below, "forfeitures" means the amount of
wages, penalties, and forfeitures assessed by the Labor Compliance Program and proposed to be
withheld pursuant to Labor Code section 1771.6(a), and includes the following: (1) the
difference between the prevailing wage rates and the amount paid to each worker for each
calendar day or portion thereof for which each worker was paid less than the prevailing wage
rate by the contractor or subcontractor; and (2) penalties assessed under Labor Code Sections
1775, 1776 and 1813.

(b) If the aggregate amount of forfeitures assessed as to a contractor or subcontractor is less than
$1000.00, the forfeitures shall be deemed approved by the Labor Commissioner upon service
and the Labor Commissioner's receipt of copies of the following: (1) the Notice of Withholding
of Contract Payments authorized by Labor Code Section 1771.6(a); (2) an Audit as defined in
section 16432(e) of these regulations, and (3) a brief narrative identifying the Bid Advertisement
Date of the contract for public work and summarizing the nature of the violation, the basis of the
underpayment, and the factors considered in determining the assessment of penalties, if any,
under Labor Code Section 1775.

(c) For all other forfeitures, approval by the Labor Commissioner shall be requested and obtained
in accordance with section 16437 below.

IX. DETERMINATION OF AMOUNT OF FORFEITURE BY THE LABOR
COMMISSIONER

(a) Where the Labor Compliance Program requests a determination of the amount of forfeiture,
the request shall include a file or report to the Labor Commissioner which contains at least the
information specified in subparts (1) through (9) below. Appendix D is a suggested format for a
Request for Approval of Forfeiture under this section.

(1) Whether the public work has been accepted by the awarding body and whether a valid
notice of completion has been filed, the dates if any when those events occurred, and the
amount of funds being held in retention by the Awarding Body;

(2) Any other deadline which if missed would impede collection;

(3) Evidence of violation, in narrative form;,

(4) Evidence of violation obtained under section 16432 of these regulations and a copy of the
Audit prepared in accordance with section 16432(e) setting forth the amounts of unpaid

wages and applicable penalties;

(5) Evidence that before the forfeiture was sent to the Labor Commissioner (A) the contractor
and subcontractor were given the opportunity to explain why there was no violation, or that
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any violation was caused by good faith mistake and promptly corrected when brought to the
contractor or subcontractor's attention, and (B) the contractor and subcontractor either did not
do so or failed to convince the Labor Compliance Program of its position;

(6) Where the Labor Compliance Program seeks not only wages but also a penalty as part of
the forfeiture, and the contractor or subcontractor has unsuccessfully contended that the
cause of violation was a good faith mistake that was promptly corrected when brought to the
contractor or subcontractor's attention, a short statement should accompany the proposal for a
forfeiture, with a recommended penalty amount pursuant to Labor Code Section 1775(a);

(7) Where the Labor Compliance Program seeks only wages or a penalty less than $50 per
day as part of the forfeiture because the contractor or subcontractor has successfully
contended that the cause of the violation was a good faith mistake that was promptly
corrected when brought to the contractor or subcontractor's attention, the file should include
the evidence as to the contractor or subcontractor's knowledge of his or her obligation,
including the program's communication to the contractor or subcontractor of the obligation in
the bid invitations, at the prejob conference agenda and records, and any other notice given
as part of the contracting process. With the file should be a statement, similar to that
described in (6), and recommended penalty amounts, pursuant to Labor Code Section
1775(a);

(8) The previous record of the contractor and subcontractor in meeting their prevailing wage
obligations; and

(9) Whether the Labor Compliance Program has been granted approval on only an interim or
temporary basis under sections 16425 or 16426 above or whether it has been granted
extended approval under section 16427 above.

(b) The file or report shall be served on the Labor Commissioner as soon as practicable after the
violation has been discovered, and not less than 30 days before the final payment, but in no event
not less than 30 days before the expiration of the limitations period set forth in Labor Code
Section 1741.

(¢) A copy of the recommended forfeiture and the file or report shall be served on the contractor
and subcontractor at the same time as it is sent to the Labor Commissioner. The Labor
Compliance Program may exclude from the documents served on the contractor and
subcontractor copies of documents secured from the contractor or subcontractor during an audit,
investigation, or meeting if those are clearly referenced in the file or report.

(d) The Labor Commissioner shall affirm, reject, or modify the forfeiture in whole or in part as
to the wages and penalties due.

(e) The Labor Commissioner's determination of the forfeiture is effective on one of the two
following dates:
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(1) For all programs other than those having extended authority under section 16427 of
these regulations, on the date the Labor Commissioner serves by first class mail, on the
Labor Compliance Program, on the Awarding Body if different, on the contractor and on the
subcontractor, if any, an endorsed copy of the proposed forfeiture, or a newly drafted
forfeiture statement which sets out the amount of forfeiture approved. Service on the
contractor or subcontractor is effective if made on the last address supplied by the contractor
or subcontractor in the record. The Labor Commissioner's approval, modification or
disapproval of the proposed forfeiture shall be served within 30 days of receipt of the
proposed forfeiture.

(2) For programs with extended authority under section 16427 above, approval is effective
20 days after the requested forfeitures are served upon the Labor Commissioner, unless the
Labor Commissioner serves a notice upon the parties, within that time period, that this
forfeiture request is subject to further review. For such programs, a notice that approval will
follow such a procedure will be included in the transmittal of the forfeiture request to the
contractor. If the Labor Commissioner notifies the parties of a decision to undertake further
review, the Labor Commissioner's final approval, modification or disapproval of the
proposed forfeiture shall be served within 30 days of the date of notice of further review.

X. DEPOSITS OF PENALTIES AND FORFEITURES WITHHELD

When the involvement of the Labor Commissioner has been limited to a determination of the
actual amount of penalty, forfeiture or underpayment of wages, and the matter has been resolved
without litigation by or against the Labor Commissioner, the Labor Compliance Program shall
deposit penalties and forfeitures with the Awarding Body.

When collection of fines, penalties or forfeitures results from administrative proceedings or court
action to which the Labor Commissioner and Awarding Body or its Labor Compliance Program
are both parties, the fines, penalties or forfeitures shall be divided between the general funds of
the state and the Awarding Body, as the Hearing Officer or court may decide.

All penalties recovered in administrative proceedings or court action brought by or against the
Labor Commissioner and to which the Awarding Body or its Labor Compliance Program is not a
party, shall be deposited in the general fund of the state.

All wages and benefits which belong to an employee and are withheld or collected from a
contractor or subcontractor, either by withholding or as a result of administrative proceedings or
any court action, and which have not been paid to the employee or irrevocably committed on the
employee’s behalf to a benefit fund, shall be deposited with the Labor Commissioner who shall
handle such wages and benefits in accordance with Labor Code section 96.7.

XI. REQUEST FOR REVIEW OF A LABOR COMPLIANCE PROGRAM
ENFORCEMENT ACTION; SETTLEMENT AUTHORITY (NOTICE OF
TRANSMITTAL AND NOTICE OF OPPORTUNITY TO REVIEW EVIDENCE
PURSUANT TO LABOR CODE 1742 (b) (ADDENDUM F)
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(a) A contractor or subcontractor may request a settlement meeting pursuant to Labor Code
Section 1742.1(b) and may request review of a Labor Compliance Program enforcement action
in accordance with Labor Code Sections 1771.6(b) and 1742 and the regulations found at
sections 17201-17270 of Title 8 of the California Code of Regulations. The Labor Compliance
Program shall have the rights and responsibilities of the Enforcing Agency (as defined in section
17202(f) of Title 8 of the California Code of Regulations), in responding to such a request for
review, including but not limited to the obligations to serve notices, transmit the Request for
Review to the hearing office, and provide an opportunity to review evidence in a timely manner,
to participate through counsel in all hearing proceedings, and to meet the burden of establishing
prima facie support for the Notice of Withholding of Contract Payments.

(b) If a contractor or subcontractor seeks review of a Labor Compliance Program enforcement
action, the Labor Commissioner may intervene to represent the Awarding Body, or to enforce

relevant provisions of the Labor Code consistent with the practice of the Labor Commissioner, or
both.

(c¢) Except in cases where the Labor Commissioner has intervened pursuant to subpart (b) above,
the Labor Compliance Program shall have the authority to prosecute, settle, or seek the dismissal
of any Notice of Withholding of Contract Payments issued pursuant to Labor Code Section
1771.6 and any review proceeding under Labor Code Section 1742, without any further need for
approval by the Labor Commissioner. Whenever a Labor Compliance Program settles in whole
or in part or seeks and obtains the dismissal of a Notice of Withholding of Contract Payments or
a review proceeding under Labor Code Section 1742, the Labor Compliance Program shall
document the reasons for the settlement or request for dismissal and shall make that
documentation available to the Labor Commissioner upon request.

XII. WITHHOLDING OF FUNDS FROM CONTRACTOR - HEARING
PROCEDURE

Definitions.

As used in these regulations, the terms “awarding body,” “contractor,” and “subcontractor” shall
have the same meaning as in Part 7 of Division 2 of the Labor Code. The term “affected
subcontractor” shall mean a subcontractor whose alleged failure to pay the prevailing wage or to
otherwise comply with the provisions of Labor Code 1720-1815 resulted in the withholding of
funds pursuant to Labor Code 1727.

Notice to Contractor and Affected Subcontractor.

(a) Upon the decision to withhold, retain or forfeit any sum from a payment due to a contractor
as permitted by Labor Code 1727, the Division of Labor Standards Enforcement shall give
written notice to the awarding body, the contractor, and to any affected subcontractor, of the
withholding, retention, or forfeiture.

(b) Said notice shall include the following information:

San Luis Obispo County Department of Public Works - Labor Compliance Program Manual
26 of 32



(1) The amount to be withheld, retained or forfeited.

(2) A short statement of the factual basis upon which said amount is to be withheld, retained,
or forfeited, including, but not limited to, the computation of any wages found to be due, and
the computation of any penalties assessed under Labor Code 1775.

(3) Notice of the right to request a hearing under these regulations, and of the manner in
which, and the time within which a hearing must be requested.

(c) Said notice shall be sent by certified mail to the last known address of the contractor, and to
the last known address of any affected subcontractor. The records of the State Contractors'
License Board may be used to determine the address of a contractor or affected subcontractor.

Withholding, Retention, or Forfeiture.

(a) When notice has been sent as provided in section 16411, above, the awarding body shall
proceed to withhold, retain, or forfeit the amount stated in the notice, pursuant to Labor Code
1727. Such withholding, retention, or forfeiture shall be subject to the right of a contractor or
affected subcontractor to request a hearing, as provided in section 16413, below, and further
subject to the right of a contractor or a contractor's assignee to bring suit against the awarding
body as provided by Labor Code 1731-1733.

(b) Nothing in these regulations shall extend, or affect in any way, the statutory time limits
provided by Labor Code 1731-1733.

Request for Hearing.

(a) A contractor or subcontractor desiring a hearing regarding the withholding, retention, or
forfeiture of an amount may request such a hearing by letter postmarked within 30 days of the
date of the mailing of the notice provided by section 16411, above, mailed to the awarding body,
and to:

DIVISION OF LABOR STANDARDS ENFORCEMENT
LEGAL SECTION

455 GOLDEN GATE AVENUE, 9TH FLOOR

SAN FRANCISCO, CALIFORNIA 94102

(b) A request for hearing shall contain a statement of all factual and legal grounds upon which
the withholding is contested, identifying the specific element or elements, issue or issues, being
contested, including, but not limited to:

(1) the classification of workers included in the computation of wages found to be due;

(2) the hours worked by such workers;
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(3) the prevailing wage requirements applicable to such classifications;
(4) the amounts paid to such workers;

(5) the assessment and computation of statutory penalties;

(6) any erroneous mathematical calculations.

Assertions of fact included in the statement shall be supported by documentary evidence, e.g.,
time cards, canceled checks, cash receipts, trust fund forms, books, documents, schedules, forms,
reports, receipts or other evidence which reflect job assignments, work schedules by days and
hours, and evidence of the disbursement by way of cash, check, or in whatever form or manner,
of funds to a person or persons by job classification and/or skill, and, if appropriate, declarations
under penalty of perjury.

Hearing

(a) Upon receipt of a timely request for a hearing, the Labor Commissioner, or his or her deputy
or agent shall, within 30 days, hold a hearing to determine whether reasonable cause exists to
withhold and retain the funds identified in the notice provided under section 16411, above.

(b) The hearing date may be continued at the request of the party seeking the hearing upon a
showing of good cause.

(¢) The burden of proof at such hearing shall be as provided in Labor Code § 1733.

(d) Within 15 days after the conclusion of the Hearing the Hearing Officer shall issue a decision
which affirms, modifies or dismisses the Notice to Withhold. This decision shall consist of a
notice of findings, findings, and an order which shall be served on the awarding body and on all
parties to the hearing by first class mail at the last known address of the parties on file with the
Labor Commissioner. The awarding body shall promptly abide by any decision of the Labor
Commissioner with respect to the notice to withhold.

(e) The hearing pursuant to this section shall only determine whether reasonable cause exists for
the withholding, retention, or forfeiture of funds pursuant to Labor Code § 1727. A hearing
pursuant to this section shall not be deemed to be dispositive as to the contractor's (or affected
subcontractor's) compliance with prevailing wage laws. Any decision rendered shall have no res
judicata or collateral estoppel effect, and will not preclude the Labor Commissioner from
pursuing any action provided by Labor Code § 1775 or any other statutory or common law
remedy against any party. Neither the failure of a party to request a hearing nor the Labor
Commissioner's decision after a hearing shall preclude the contractor or affected subcontractor
from pursuing any other remedy provided by existing law.
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XIII. REQUEST FOR PAYROLL RECORDS

(a) Requests may be made by any person for certified copies of payroll records. Requests shall
be made to any of the following:

(1) the body awarding the contract, or

(2) any office of the Division of Labor Standards Enforcement, or the Division of
Apprenticeship Standards.

(b) Requests for certified copies of payroll records pursuant to Section 1776 of the Labor Code
may be made by any person. However, any such request shall be in writing and contain at least
the following information:

(1) The body awarding the contract;

(2) The contract number and/or description;

(3) The particular job location if more than one;
(4) The name of the contractor;

(5) The regular business address, if known.

NOTE: Requests for records of more than one contractor of subcontractor must list the
information regarding that contractor individually, even if all requests pertain to the same
particular public works project. Blanket requests covering an entire public works project will
not be accepted; unless contractor and subcontractor responsibilities regarding the project are
not clearly defined.

(c) Acknowledgment of Request. The public entity receiving a request for payroll records shall
acknowledge receipt of such, and indicate the cost of providing the payroll records based on an
estimate by the contractor, subcontractor or public entity. The acknowledgment of the receipt of
said request for payroll records may be accomplished by the public entity's furnishing a copy of
its written correspondence requesting certified copies of the payroll records sent to the specific
contractor pursuant to Section 16400(d) below, to the person who requested said records.

(d) Request to Contractor. The request for copies of payroll records by the requesting public
entity shall be in any form and/or method which will assure and evidence receipt thereof. The
request shall include the following:

(1) Specify the records to be provided and the form upon which the information is to be
provided;

(2) Conspicuous notice of the following:
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(A) that the person certifying the copies of the payroll records is, if not the contractor,
considered as an agent acting on behalf of the contractor; and

(B) that failure to provide certified copies of the records to the requesting public entity
within 10 working days of the receipt of the request will subject the contractor to a
penalty of twenty-five ($25.00) dollars per calendar day or portion thereof for each
worker until strict compliance is effectuated;

(3) Cost of preparation as provided in Section 16402; and
(4) Provide for inspection.

(e) Inspection of Payroll Records. Inspection of the original payroll records at the office of the
contractor(s) pursuant to subdivision (b) of Section 1776 of the Labor Code shall be limited to
the public entities upon reasonable written or oral notice.

XIV. REPORTING OF PAYROLL REQUEST

(a) Reporting Format. The format for reporting of payroll records requested pursuant to Labor
Code Section 1776 shall be on a form provided by the public entity. Copies of the forms may be
procured at any office of the Division of Labor Standards Enforcement (DLSE) throughout the
state and/or:

Division of Labor Statistics & Research P.O. Box 420603 San Francisco, CA 94101
ATTENTION: Prevailing Wage Unit

Acceptance of any other format shall be conditioned upon the requirement that the alternate
format contain all of the information required pursuant to Labor Code Section 1776. If, however,
the contractor does not comply with the provisions of Labor Code Section 1776, the Labor
Commissioner may require the use of DIR's suggested format, "Public Works Payroll Reporting

Form" (Form A-1-131).

(b) Words of Certification. The form of certification shall be as follows: I,

(Name-print) the undersigned, am (position in business) with
the authority to act for and on behalf of , (name of business
and/or contractor) certify under penalty of perjury that the records or copies thereof submitted
and consisting of (description, no. of pages) are the originals

or true, full and correct copies of the originals which depict the payroll record(s) of the actual
disbursements by way of cash, check, or whatever form to the individual or individuals named.
Date: Signature:

A public entity may require a more strict and/or more extensive form of certification.
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XV. COST OF PREPARATION

The cost of preparation to each contractor, subcontractor, or public entity when the request was
made shall be provided in advance by the person seeking the payroll record. Such cost shall be
$1 for the first page of the payroll record and 25 cents for each page thereafter, plus $10 to the
contractor or subcontractor for handling costs. Payment in the form of cash, check or certified
money order shall be made prior to release of the documents to cover the actual costs of
preparation.

XVIL. PRIVACY CONSIDERATION

(a) When notice has been sent as provided in section 16411, above, the awarding body shall
proceed to withhold, retain, or forfeit the amount stated in the notice, pursuant to Labor Code §
1727. Such withholding, retention, or forfeiture shall be subject to the right of a contractor or
affected subcontractor to request a hearing, as provided in section 16413, below, and further
subject to the right of a contractor or a contractor's assignee to bring suit against the awarding
body as provided by Labor Code §§ 1731-1733.

(b) Nothing in these regulations shall extend, or affect in any way, the statutory time limits
provided by Labor Code §§ 1731-1733.

XVII. USE OF ELECTRONIC REPORTING FORMS

The certified payroll records required by Labor Code Section 1776 may be maintained and
submitted electronically subject to all of the following conditions:

(a) The reports must contain all of the information required by Labor Code Section 1776, with
the information organized in a manner that is similar or identical to how the information is
reported on the Department of Industrial Relations' suggested "Public Works Payroll Reporting
Form" (Form A-1-131);

(b) The reports shall be in a format and use software that is readily accessible and available to
contractors, awarding bodies, Labor Compliance Programs, and the Department of Industrial
Relations;

(c¢) Reports submitted to an awarding body, a Labor Compliance Program, the Division of Labor
Standards Enforcement, or other entity within the Department of Industrial Relations must be
either (1) in the form of a non-modifiable image or record that bears an electronic signature or
includes a copy of any original certification made on paper, or alternatively (2) printed out and
submitted on paper with an original signature;

(d) The requirements for redacting certain information shall be followed when certified payroll
records are disclosed to the public pursuant to Labor Code Section 1776(e), whether the records
are provided electronically or as hard copies; and
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(e) No contractor or subcontractor shall be mandated to submit or receive electronic reports when
it otherwise lacks the resources or capacity to do so, nor shall any contractor or subcontractor be
required to purchase or use proprietary software that is not generally available to the public.

XVIIIL. INQUIRIES

All questions regarding this manual and all matters concerning the payment of prevailing wages
should be referred to:

Dave O’Halloran

Department of Public Works

County Government Center, Room 206
San Luis Obispo, CA 93408

(805) 781-5252

For more information, log on to:
http://www.dir.ca.gov
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