Atttachment 1 - Darway Appeal
SAN Luis OBISPO COUNTY

DEPARTMENT OF PLANNING AND BUILDING

August 24, 2012

Cold Canyon Landfill Inc.
Corral de Pierda Land Co.
2945 McMillan #1386

San Luis Obispo, CA 93401

Earl Darway
350 Patchett Road
San Luis Obispo, CA 93401

SUBJECT: APPEAL OF COLD CANYON LANDFILL / DRC2005-00170
: HEARING DATE: AUGUST 9, 2012 / PLANNING COMMISSION

We have received an appeal on the above referenced matter. In accordance with County Real
Property Division Ordinance Section 21.04.020, County Land Use Ordinance Section
22.70.050, and Section 23.01.042 of the Coastal Zone Land Use Ordinance, the matter will be
scheduled for public hearing before the County Board of Supervisors. A copy of the appeal is
attached.

The public hearing will be heid in the Board of Supervisors' Chambers, County Government
Center, San Luis Obispo. As soon as we get a firm hearing date and the public notice goes ouf,
you will receive a copy of the notice.

Please feel free to telephone me at 781-5718 if you have any questions.

Sincerely,

e,

Nicole Retana, Secretary
County Planning Department

iil'Henry, Consuftant
Ellen Cammoll, Divisicn Manager

Jason Giffen, Director

Jim Orten and Whitney McDonald, County Gounsel
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INLAND APPEAL FORM

SAN Luis OBISPO COUNTY DEPARTMENT OF PLANNING AND BUlLDING
976 0508 STREET + ROOM 200 + SAN Luis OBISFO + CALIFORNIA 93408 {805) 781-5600

s M IR R T I M R

S SRR A

Promoting the Wise Use of Land + Helping to Build Great Communities

Please Note: An appeal should be filed by an aggrieved person or the applicani at each stage in the process if they
are still unsatisfied by the last action.

PROJECT INFORMATION  Name: 014 Canyon Landfill oo nimber DRC2005-00170

Type of permit being appeaied: _
[0 PlotPlan  QSite Plan UMinor Use Permit KiDevelopment Plan/Conditional Use Permit

Variance UlLand Bivision QOLot Line Adjustment QOther:

The decision.was -nﬁade by:

OPlanring Director {Staff) DBuilding Official QPlanning Department Hearing Officer

O'Subdivision Review Board ® Planning Commission QOther

Date the application'was actedon: _ 8/9/12 Cpwa :

L

The decision is-appealed to: o “3?:;?: -

: Board of Construction Appeals QBoard of Handicapped Access P Z
e 7 i ~a mzm
QO Planning Commission £ W Board of Supervisors ) f"}
BASIS FOR APPEAL ‘”"“

" ‘State the basis of the appeal. Clearly state the reasons for the appeal. In the case of a Construction CodgAppeﬁ
. note specific code name and sections dmputed) (Attach additional sheets if necessary)

_See. the -'a-ttach.ed

_List any conditions that are being appealed and give reasons why you think it should be modified or removed.

_Cond_ition.'Num'ber_ L . Reason for appeal (attach additional sheets if neceésary)
APPELLANT INFORMATION

Printhame: Earl Darway .

" Address: 350 Patchett Road, San Luis Obispe, CA 93401 s

Phone Number (dayhme) 805 459-2232

is form-aceurately and declare all statements made here are true,

8~-23-12
Date

QFFICE USE ONLY
Date Received: QJ&S / [ 2. By%

amoutpai: GBSO & Receipt No. (f applicable): UG
INLAND APPEAL FORM . ' . A PAGE 2 OF 2
SAN Luts OsiSPE COUNTY PLANNING & BUILDING Juiy 1, 2010

SLOPLANNING.ORG 2 of 11 PLANNING@CO.5LO.CA.US



Atttachment 1 - Darway Appeal

John W. Belsher ph: 8o5-542-9900
" Howard M. Becker fax: 805-542-9949

Steven P. Roberts info(@bbrlawfirm.com

Gregory A. Connell BGISLBI BGCLBI&RO]JE]I{ZS www.bbrlawfirm.com
' ATTORNEYS AT LAW

£12 Marsh Street
San Luis Obispo, CA 93401

August 23, 2012

SLO Board of Supervisors
County Government Center
-San Luis Obispo, CA 93408

RE: Cold Canyon Landfill Expansion
Dear Commissioners,

Earl Darway adjoins the proposed expansion of the Cold Canyon Landfill,
~immediately to the south. A residence on his property is within a few feet of the common
property line, as shown on the attached Figures from the EIR, Exhibits A and B.

Mr. Darway submitted a letter to the Planning Commission, dated August 9, 2012,

- which outlines simple and achievable alternative alignments for the access to the

expanded facility and alternatives to the 40-foot-high working dirt pile proposed next to a

~ -residence .on his property. The lefter is attached. If Mr. Darway's suggestions were

- implemented, these changes to the project would substantially reduce the impacts on his

residential property without causing a significant impact on the plant’'s expansion capacity.
Mr. Darway would then drop his legal claims against the project.

Mr Darways simple solutions were discussed at the Planning Commission and

considered favorably by more than one Commissioner, but dropped because your staff had

- not studied it, nor considered in the environmental or other evaluations. This rush to

decision has the effect of putting blinders on the obvious. We hope the Board will do a
more responsible job.

1. The project violates the Noise Ordinance

The EIR admits the General Plan requirement of 50 dB (Leq daytime) cannot be
achieved with the applicant design (p. V-226) [20dB reduction needed - only up to a 15db
reduction can be achieved with a berm] Alternative Il reduces noise to a less than
significant impact (p. 1V-22). The compromise using a permanent, non-working berm and

- relocating the access road away from Patchett Road would be an acceptable approach to
Mr. Darway, even though the conflict with the General Plan is unavo&dable
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SLO Board of Supervisors
August 23, 2012
Page 2

As shown abeve, the “findings” drafted by staff to override this factual determination
in the EIR are not supported by any, much less substantial evidence. Rather, the staff
suggests that public benefits override all the noise concerns.

The Noise Ordinance is required o be consistent with the Noise Element. The
Noise Element 1.1 says the Noise Ordinance is to address existing situations. The Noise
Element provides standards for projects under consideration. A level of 50 Db (Leq
daytime) is to be achieved.

Effective noise mitigation is required to be incorporated into project design. Section
4 General. No effort appears to have been made in this regard. Rather, the staff is
reactmg to the design proposed by the applicant.

The Noise Element provides for waivers under Section 4.5, where mitigation is “not
feasible”. Section 4.5. The waiver is to be for the “minimum amount necessary” and
mitigation is to be implemented to the “maximum extent feasible”. This test is to be applied
to enable “reasonable” use of the property, not just what the corporate entity requests.

_ The County has yet to apply the Noise Element previsions to this project using
- substantial evidence to support its waiver.

2. The last minute noise “findings’ claim to have evaluated “all feasible mitigation
measures” but this is faise. :

In June/July, the staff realized the project was going to cause irremedial noise

- impacts in violation of the Noise Element and that this created a serious conflict with the

~Noise Element and General Plan, No project can be approved which violates the General

Plan and the Board cannot simply make findings of overriding considerations as it can for

CEQA determinations. Rather than deal with the violation of noise standards by redesign

of the project or consideration of Mr. Darway's suggestions, the staff report admits the
o n0|se standards cannot be met, yet provides a new “fi inding” to overlook this cwcumstance

The new finding provides:

“H. The standards of the Noise Element have been considered, the project
related noise impacts have been evaluated, and all feasible mitigation
measures have been recommended to minimize the impacts associated with
the proposed Landfill and noise generating uses at the Landfill site to the
maximum extent feasible ”

The Board members are invited to ask themselves: Did we, the County, really
consider and study the ideas presented by Mr. Darway?
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SLO Board of Supervisors
August 23, 2012
Page 3

Do you, the Board members, have “evidence” in front of you to support the claim
that the alternatives for the access and the 40-foot high working dirt pile are not feasible?
Or are you just taking the applicant’s word for it?

In a legal sense, the Board cannot make such sweeping statements without pointing
to evidence in the record to support the statements.

3. The 40 hlqh Waorking Stockmle should be replaced by a 12-15' berm along Paichett
Road.

The "Proposed Stockpile” is a 40" high mountain immediately adjacent to a Patchett
residence . 1t is to be worked daily. There is no reason to impose such a huge burden on
residences. Instead, a 12-15' high berm along Patchett Road is proposed, as shown in
Exhibit A. A top soil layer should be applied so it can be planted. Pending final closure
there is no reason to have this berm used for cover. A working stockpile can be moved
from module to module in the expansion area, as well as continue in its existing location.

4, Patchett Road js private and not avaijlable for emergency access - County Fire input
is needed.

The conditions of approval {No. 104) previously provided for use of Patchett Road
- for “emergency vehicles.” Patchett Road is, however, private. The staff then took out the
reference to Patchett Road. The landfill owners have not discussed use of Patchett Road
with its residents, nor otherwise secured any easement rights. Residents are concerned
that the single road to the interior of the landfill creates a fire hazard with no emergency
alternative access. A review of the record discloses no input from County Fire. Given the
obvious dangers of industrial operation on a dead end road, the Board should request
County Fire input.

The Board is requested to consider the project design and demand evidence Mr.
Darway’s alternative proposals have been evaluated. If feasible, they are required to be
incorporated into the project.

Sincerely,

BELSHER, BECKER & ROBERTS

John elsher, Esq.

JWB/jefab
cc: Earl Darway

CAlbserstAngels BredariappDatall f Jows{Temaorary Intemeat FilestContent OutloskiPKeUWK :T\Beard lte B 23 12.wpd
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John W. Belsher

ph: Bos-542-5900
Howard M. Becker fax: 8o5-542-9949
Steven P. Roberts info@bbrlawfirm.com

* Gregory A. Connell BQ]S]lEI’, BECLQI&ROLEItS www.bbriawfirm.com
ATTORNEYS AT LAW

412 Marsh Street
San Luis Obispo, CA 93401

August 9, 2012

SL.0O Planning Commissioners
County Government Center
San Luis Obispo, CA 93408

RE: Cold Canyon Landfill Expansion
Dear Commissioners,

Earl Darway adjoins the proposed expansion of the Cold Canyon Landfill,
immediately to the south. A residence on his property is within a few feet of the common
property line, as shown on the attached Figures from the EIR, Exhibits A and B.

Mr. Darway views the expansion as inevitable even if it contradicts promises and
conditions of approval associated with the 1991 expansion and associated sorting facility
approval not to expand to Patchett Road. The present proposal has admitted significant
environmental impacts on neighbors as well as conflict with the General Plan Noise
Element which cannot be mitigated or overridden by findings. There are a few important
compromises proposed which will mitigate the admitted impacts to the neighbors and
greatly reduce the effects of the General Plan conflict.

1. The access road should be consistent with Alternative 2. the
‘environmentally superior aiternative.”

Alternative 2 uses the existing entrance and skirts along 227 before heading
uphill into the facility. This design has three advantages:

A. Site visibility is retained in its best configuration;

B. The “frontage” aspect allows for stacking of trucks, cars,
getting them off 227; and

C. It removes the conflict of a heavy service road adjacent to

residences on Patchett Road.
Darway proposes to extend the Alternative 2 road, as shown in Exhibits A

and B, so as to encompass the expansion capacity sought by the applicant
yet protect the neighbors, truly a win-win situation. This compromise access
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Atttachment 1 - Darway Appeal

does not appear to cause an appreciable loss of operational capacity. it is
a “feasible” alternative and required to be studied under CEQA.

2. The 40' high Working Stackpile should be replaced by a 12-15' berm along
Patchett Road.

The “Proposed Stockpile” is a 40" high mountain immediately adjacent to a
Patchett Residence . It is to be worked daily. There is no reason to impose
such a huge burden on residences. Instead a 12-15' high berm along
Patchett Road is proposed, as shown in Exhibit A. A top soil layer should be
applied so it can be planted. Pending final closure there is no reason to have
this berm used for cover. A working stockpile can be moved from module to
module in the expansion area, as well as continue in its existing location.

The EIR admits the General Plan requirement of 50 (Leq) dB cannot be
achieved with the applicant design (p. V-226) [20dB reduction needed - only
up to a 15db reduction can be achieved with a berm] Alternative 11 reduces
noise fo a less than significant impact (p. 1V-22). The compromise using a
permanent, non-working berm and relocating the access road away from
Patchett Road would be an acceptable approach to Mr. Darway, even though
the conflict with the General Plan is unavoidable.

3. Patchett Road is private and not available for emergency access - County
Fire input is needed.

The conditions of approval (No. 104) specify use of Patchett Road for
“emergency vehicles.” Patchett Road is, however, private. The landfillowners

- have not discussed use of Patchett Road with its residents, nor otherwise
secured any easement righis. A review of the record discloses no input from
County Fire. Given the obvious dangers of industrial operation on a dead end
road, the Commission should request County Fire input.

Sincerely,

BEL.SHER, BECKER & ROBERTS .

W. Belsher, Esq.

JWB/je
cc: Earl Darway

P4 fohin's Files\Darway, EariCommissioners br & g 22.wpd
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Coid Canyon Jandfill Exy

EIR
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Atttachment 1 - Darway Appeal

Sowrce: Cold Canpon Landfill/ S Environmental 707

I Project Description
Cold Canyor Landfill Expansion EIR
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Atttachment 1 - Darway Appeal

MEMORANDUM
DATE: August 24, 2012
TO: JIM ORTON, COUNTY COUNSEL & WHITNEY McDONALD, COUNTY COUNSEL
FROM: - NICOLE RETANA, PLANNING
RE: APPEAL OF COLD CANYON LANDFILL (EARL DARWAY)

-~ COUNTY FILE NUMBER: DRC2011-00043

Please find attached copies of associated correspondence which have been forwarded
to the Project Manager and Supervisor.
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